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PER P. K. BANSAL, V.P.

All these cross appeals have been filed against the order of the CIT(A)
dated 27.01.2016. The assessee in the Assessment Years 2007-08 to 2010-
11 in its appeal has taken the following common grounds of appeai:
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"1.  The notice issued under Section 1534 of I.T. Act, 1961 is
Hegal, invalid and bad in law and consequent assessment
framed thereupon is liable to be cancelled,

2. The Learned CTT{A) ought to have directed to accept the
income as shown in return filed pursuance fo notice u/s. 1534 of
LT, Act 1961 and deleted the entire addition as made by the
A.C. in the assessment framed.

3. The Learned CIT(A) erred in not accepting the praver of
assessee fo adopt net receipt for determining the estimated
income at e hands of assessee after excluding the recoveries
made by the Government Departments on account of material
suppifed, sales tax and service fax elc.

4. The addition confirmed by fearned CIT{A) by adopting
16% of receipts is unjustificd, unwarranted and excessive.

5. The learned CIT{A) emred in upholding the part addition
made by A.O. by adopling 16% of receipts.

8. The assessae denies ability to pa y interest under section !
2344, 2348 and 234C of LT, Act 1961, Without prejudice, levw
of interest under section 2344, 23458 and 234C of I.T. Act ; 961

is unjustified, unwarranted and excessive,” A

Wk gl
During the assessment year 2011-12, the assessee has takanethe

following grounds of appeal:

1.  The notice issued under Section 1534 of I.T. Act 1961 is
iegal, invalid and bad in Jaw and conseguent assessment
framed thereupon is fiable to be cancelled,

2. The Learmed CIT(A) ought to have directed fo accept the
income as shawn in return filed pursuance to notice u/s, 1534 of
LT Act 1961 and defeted the entire addition as made by the
A.Q. in the assessment framed.,

7, The Leamed CIT{A) erred in not accepting the prayver of
assessee to adopt net receipt for determining the estimated
income at the hands of assessee after excluding the recoveries

'

-
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made by the Government Departments on account of matenal "Q:lf

suppiied, sales tax and senvice tax etc.

4, The adadition confirmed by learned CIT(A) by adopting
16% of recelpts Is unjustified, unwarranted and excessive.

5. The Id CITA) erred in  enhancing income by
Ks. 13,52,507/- in respect of activity of business.

b. The addition made by ld CIT(A) at Rs. 13,52 507/~ fo the
income from business is unjustified, unwarranted and excessive.

7 The assessee denies fiability fo pay interest under section
234A, 2348 and 234C of L7, Act 1961. Without prejudice, levy
of interest under section 2344, 2348 and 234C of 1.T. Act 1961
is unjustified, unwarranted and excessive,”

3. In s appesal for assessment year 2007-08, the Revenue has taken
the foliowing grounds of appeal. In assessment year 2008-09 to 2011-12,
similar grounds are taken except change in figures:

1. Whether on the facts and circumstances of the case and in
faw the Ld. CTT{A) was right in thwarting the very purpose of
searchh and seizure provisions of the Act by ignoring seized
incriminating documents and thereby directing the AQ to tax the
income on presumed percentage based on surmises.

2 Whether on the facts and circumstances of the case and in
iaw the Lo, CTT{A) was right in not affording the opportunity to
the AQ of being heard during appeflate proceedings despite AQ
has specifically asked of being heard vide his letter dated
19.02.2015 and thereby passing order in undue haste ignoring
rovisions of the Act.

A Whether on the facts and in the circumstances of the case
and in faw, the Ld. CIT{A) was right in deleting the addition of
Rs. 5576940/~ made on account of bogus sub-contract
payments?
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4. Whether on the facts and in the drcumstances of the case
and in law, the Ld. CIT(A) was justified in deleting the addition
of Rs. 5576940/~ made on account of bogus sub-contract
payments without appreciating the fact revealed from the seized
materials and statements recorded that the sub-contractors are
onfy name fenders and have not executed any sub-~contract?

5. Whether on the facts and circumstances of the case and in
faw the Ld. (TT{A) was right in hoiding that the incriminating
diaries seized from residence of the main person of the group
cannot be said to be belonging to particular concern ignioring the
documentary eviderice and the admission of Shrii Mitesh
Bhangdiya himself that the entries in the diaries pertain to the
details of cast flow of assessee group’s business activity and the
entries in the diaries were not completely recorded in the books
of account,

. Whether on the facts and in the dircumstances of the case
and in law, the Ld CIT{A} was right in deleting the addition of
Ks. 55, 45,680/~ being unaccounted income?

7. Whether on the facts and in the circumstances of the case
and in law, the Ld. CIT(A) was justified in deleting the addition
of Rs. 5545680/~ being unaccounted income without
apprediating the evidences found and seized during the search
and seizure action?

8. Whether on the facts and in the circumstances of the case
and in law, the Ld. CIT(A) was justified in directing AO to adopt
tolal income of the assessee at the rate of 16% of gross receipt
by fgnoring the findings given by the AO regarding bogus sub-
contractors, unaccounted income and gratification pavrments?

g On the fact and circumstance of the case and in law the
Ld. CIT{A) erred in accepting assessee’s contention that various
sub contractors used fo keep deposit of money withdrawn by
them from bank with the assessee group for safe custody which
was recorded on the credit side of the incriminating diaries
without appreciating that if the contention of the assessee is true
then the credit entries shall be in the name of the sub-
coniractors but the fact is otherwise as only names of the banks
were found written there.
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10. On the fact and crcumstance of the case and in law the
Ld. CIT{A) erred in accepting assessee’s contention that the sub
contractors kept their money for safe custody with the assessee
group and amounts in small quantities were later withdrawn by
them for meeting the expenses at sites by fgnoring the fact that
fone of the names of the sub contractors appeared on debit side
of the incriminalting diaries,

i1, On the fact end dreumstance of the case and in law the
Ld. LIT{A) erred in not calculating exact unexplained expenditure
and unaccounted investment mentioned in seized incrinunating
diaries as well as inflated claim of expenditure in various projects
and directing the AQ fo assume certain percentage.

12, On the fact and circumstance of the case and in law the
Ld. CIT{A) erred in holding that having been accepted receipts
from the assessee for assessing the income in the hands of sub
contractors the payments made by assessee group fo such sub
contractors cannot be freated as non genuine, ignoring the fact
that sub contract payments were assessed in the hands of the
assesseg group as bogus sub confract payments and in the
hands of the sub contraciors protective assessments were made
by treating the entire receipls as income as no contract was
executed,

13, On the fact and circumsiance of the case and in faw the
Ld. CIT{A) erred in observing that unaccounfed payments or
unallowable expenses like gratification paid fo varfous politicians
and government employers have no corroborative evidence on
record to hold that assessee has made payments of any illegal
gratification. The onus in on the assessee to prove that the
payments were genuine and incurred legally. As the cash
payments were not recorded in the regufar books of account and
as the assessce failed to substantiate those payments, the
CIT(A} ought to have upheld that the entire amount of Rs.
171.10 crores s unaccounted expenditure.

14.  On the fact and circumstance of the case and in faw the
Ld. CIT(A) erred in relying on the decision of Honbie ITAT in
Bhangdiva group of cases as at that time the information
contained in incriminating diaries was not available aither fo the
AC or to the appeliate authotities while restricting it fo 12%.
The CTT{A} ought not have refied on the decision of Hon'ble
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ITAT when seized documents prove dlear concealed income and
unexpiained expenditure,

15.  On the fact and circumstance of the case and in law the
Ld. CIT{A) ought to have appreciated the fact that in the case of
assessee’s group it is not feasiple to estimate the net profit at a
parfictlar ratio as out of gross receipts of 579 crores the
assessee group made unaccounted payments to the tune of Rs.
171 crores and hence spent only Rs. 408 crores towards
execution of contract work, Whatever profit was derived on
execution of the contract work by the assessee group, to that
profit unexplained / unrecorded expenses of Rs. 171 crores were
required to be added to arrive at the correct taxable income of
the assessee,

16. On the fact and circumstance of the case and in law the
Ld. CiT(A) failed to appreciate that the taxable income need not
be egual to the actual net profit derived by fhe asscssee as it
may include addition towards various other provisions like
section 40A(3), 40(a)(iz), 68, 69, 69C elc. and in the case of the
assassee group acdition u/s. 69C is appiicable.”

4, Ground No. 1 & 2 taken by the assessee were not pressed during. the
course of hearing therefore, these grounds are dismissed as not.preged.

A -
Ty !

5. Ground Nos. 3 to 5 in assessee’s appeal for assessmentyear 'Z,E;D?Jﬁs
to 2010-11 and ground No. 3 to 4 in assessment year 2011-12 as well as
ground nos. 1, to 16 in Revenue's appeals relate to the common issue
regarding the deletion of addition made on account of bogus sub-contract
payment, deletion of addition being unaccounted income by the CIT(A) and
sustzining the addition by CIT(A) by estimating the profit by adopting 16%
of the gross receipts.

6.  The facts and circumstances and issue involved in all these appeals
are similar and identical therefore, all these appeals are being disposed of by
this consolidated order for the sake of convenience. The assessment year-
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wise details of date of filing of return, returned income assessed income and
the section are laid down as under:

5. No|AY. Date of filing of  {Returned Assessed Income | Section
return Income (Rs.} {Rs.)

1 2007-08 31.01.2013 §7,13,110 144,227,525 1534

2 2008-09 31.01.2013 58,992,980 1,43.55,902 153A

3 2009-10 31.01.2013 ;59,54,5513 [,38,58,172 1534

4, 2010-11 31.01.2013 1,40,99, 468 51,57,019 1534,

7.  The facts of the case, in brief, are that Search and seizure operations
were conducted in the residential premises of Shri Mitesh G, Bhangdiya on
19/7/2011. Simultaneously search actions were carried out in other premises
belonging to Bhangdiya Group including three residential-cum-business
premises, one office and one residential premises which are spread across
Nagpur, Amravati, Chandrapur, Wardha and Bhopal. Another seven premises
at Nagpur, Chandrapur and Mumbai were also covered under section 133A
of the I.T. Act. During the course of search, books of accounts and large
number of incriminating documents and diaries were found and seized.
Thereafter notices u/s 153A of the 1.T. Act dated 28/12/2012 were issued
and served on assessee on 01/01/2013 requiring him to file the returns of

income within 30 days from the receipt of the notice. The assessee has filed
the return for each of the assessment years in response to notice /s 153A

declaring income as menticned in the table given herein above,

7.1  The assessee i.e. Shri Mitesh Gotumal Bhangdiya s the key person of
the group. His family consists of the following members:

Shri Mitesh G. Bhangdiya {MGB) + Megha ({Wife of MGB)
Kirtikumar {son) + Sonal (wife of Kirtikumar)
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Shrikant (son} + Aarti (wife of Shrikant)
Neha — Daughter

Besides, the business is handled by Shri Kirtikumar M Bhangdiya (hereinafter
referred to as KMB} and Shri Shrikant M Bhangdiya (hereinafter referred to
as SMB). The other important persons in the group are: Shri Sanjaykumar
Rameshchandra Heda, husband of MGB's sister, Smt. Pradnys, residing at
Amravati and Smt. Manisha O. Maniyar, widowed sister of MGB who lives
with the MGB family.

7.2 4.1 The business concerns of the group (including those discovered as
a result of the search action) are as follows —

1. M/s M.G. Bhangdiya {AERPB2503E), (Prop. MGB); converted
into a company M/s M.K.S. Constro-venture Pvt, {AAHCMO383T)
Ltd. from 01.04.2011.

2. M/s Mahendra Construction, Prop. Shri Sanjay Heda (MC)
(AADPH7109)

3. M/s Mahendra Construction 85 M.G. Bhangdiya {JV)
(AANFM56588)

4. Mfs Kirdikumar M. Bhangdiya (Prop. KMB); converted into a
company M/s M.K.S. Acme Buildcon Pvt, Ltd. (AAHCMOIBDK) .
from 01.04.2011. (AGYPB1659G) SRy

5. M/s KM. Bhangdiya & Mahendra Construction: (JV)-
(AAKFK1820C) B

M/s Shrikant M. Bhangdiya (Prop. SMB){ATCPB1337])

Mitcon Infraproject Pvt. Ltd. (MIPL) (AAGCM1868H)

Lokshahi Publications Pvt. Ltd. (LPPLYAABCL6673L)

s MITZ Infraproject Pvt. Ltd.(AAGCM3047A)

0.  Sakshi Gruh Nirman Pvt. Ltd. (SGNPL}AACCS7974G)

1. Balaji Stone Crusher & Infraventure Pvt. Ltd.(AADCB5273C)

o

7.3 The group has also entered into joint ventures with various other civil
- contractors of the city to secure some civil contracts. A few of them are
listed below:

1. M/sM.G. Bhangdiya & Hitbhav Engg (V) (AAGFM4745L)
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2. M/s M.G. Bhangdiya & S. S. Patil & Co. (V)(ABIFS3645L) ' —

3. M/s Darshan Construction (JV) (AAHFDOG54N)
4, M/s M R Dhoble Bs K M Bhangdiya (JVIAAPFM0622B)

7.4  The npature of the business of the group primarily is executing
civil contracts. The group work mainly for Government departments like M/s
Vidarbha Irrigation Development Corporation and engaged in executing
various contracts pertaining to the irrigation projects in the state of
Maharashtra. The evidences seized from the business and residential
premises reveal that the entire business activities are managed by Shri
Mitesh Bhangdiya and his sons.

7.5 During the course of search operations several incriminating
documents were found and seized from the residential premises of Shri
Mitesh Bhangdiya. Item no. 1 to 65 of Annexure-B seized from his residence
are the diaries containing ledgers, daily cash books and bank books
maintained by the Bhangdiya group.

7.6 Survey operations ufs 133A were also conducted against' the
Bhangdiya Group on 17/02/2009. During the survey operations, it was
noticed that the assessee group has inflated the expenses, especially sub-
contract expenses, to earn unaccounted income. The assessee Group has

accepted the discrepancies and disclosed additional income of
Rs.11,04,48,592/- for the period from AY 2006-07 to 2009-10. Apart from
the above disclosure made during survey operations, the assesee Group has
also made additional disclosure of Rs 26 Crore consequent to the search
operations, as discussed in the subsequent paras below,

7.7 The Assessing Officer in para-5.1 of the assessment order has
highlighted the significance of diaries seized at Annexure B-1 to B-65.
According to the Assessing Officer, the analysis of the entries in the diaries
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Bhangdiya in his statement recorded on 27/07/2013 by the Assessing Officer
has clearly deposed that the seized diaries were primarily maintained by his
father Shri Gotulalji Bhangdiya. The Assessing Officer has also recorded a
finding that the seized diaries contain payments made in cash for probable
extraneous gratification to varicus politicians, government officers/officials
which are recorded therein, Prima-facie the Assessing Officer has neither
examined such parties referred in the order nor brought any corroborative
evidence on record in support of his finding that the payments made in cash
are for probable extraneous gratification to various poiiticians and

government officers/officials, despite ample time available.

7.8 The Assessing Officer had made efforts to match the entries of tax
payment and receipts with the entries in the reqular books of account of the
Bhangdiya group. The Assessing Officer found instances where small
amounts are found reflected both in the incriminating diaries and regular

books of account.

7.9 The Assessing Officer noted that the assessee group has claimed
huge expenses on account of sub-contract payments. During the AY 2006-
07 to 2012-13 the Bhangdiya group has debited Rs.381 crores towards the
sub-contract payments against the gross receipts aggregating to Rs.57¢
crores which constitutes 2% (not correct}) of the gross receipts. On
verification of bank accounts of the sub-contractors, the Assessing Officer
found that payments were credited in the bank accounts of the sub-
contractors through the chegques issued by the Bhangdiva group and the
amounts were subsequently withdrawn in cash. The Assessing Officer has
further recorded a finding that such withdrawals from the sub-contractors
accounts are found credited to the daily cash balance of the seized diaries
which were utilized for unaccounted paymenis or unaccounted investments.
Shri Mitesh Bhangdiva in his statement recorded on 14/08/2011 had
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admitted that the entries in the seized diaries marked as Annexure B-1 to B-
63 pertain to daily cash handling of the group, and has reaffirmed in his
subsequent statement dated 27/07/2013 recorded by the Assessing Officer.
The cash withdrawn from the bank accounts of the sub-contractors and by
them and kept with the assessee for safe custody and to be issued at
various sites as per the requirements on behalf of such sub-contractors. The
Assessing Officer concluded that these sub-contractors are name lenders,
therefore, the payments made to them is bogus expenditure. The Assessing
Officer In his assessment order, though has discussed the issue of
allowability or otherwise of the expenditure made to these sub-contractors

ufs 69C but no such addition / disallowance finally has been made.

7.10 The Assessing Officer in his order noted that statements of 17 sub-
contractors to whom payments have been made by Bhangdiya group under
the head subcontract payments were recorded during the survey
proceedings in which they have confessed that they were mere name
lenders. The Assessing Officer has also reproduced the statements of
couple of sub-coniractors in the assessment order. The Assessing Officer
has referred to the statements of 11 sub-contractors agreement fﬂfﬁgij‘t;:
contract and all income-tax matters of these sub-contractors wqré‘fbﬁ'
handled by the Bhangdiya group. The Assessing Officer has also n’té?ritio .

that the persons at siles were getting a small amounts ranging ﬁéﬂ:‘feen_ :

Rs.15,000/- to 25,000/- at the sites as advance from the assessee group
periodically in cash for making necessary expenses at sites or any other task
assigned to them and the sub-contractors are also getting approximately
Rs.15,000/- to 25,000/~ per month. Thus, the Assessing Officer has
concluded that the payments made to the sub-contraciors _ are bogus which

were siphoned back by the Bhangdiya group as per the seized diaries.

7.11 The Assessing Officer had done the scrutiny of entries made in
the diaries seized at Annexure B-1 to B-65 in the assessment order. The
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diaries are in the form of cash books which contained cash receipts on one
side and cash payments on the other side of each page, The receipt side of
the seized diaries contains the amounts withdrawn from the bank accounts
of the sub-contractors, the amounts withdrawn from the bank accounts of
the Bhangdiva group concerns and amounts and amounts received from
individuals. The narration of the entries in some cases mention name and
place of the banks and at some places names of some of the sub-contractors
are also found reflected. The cash receipts from the other concerns of the
Bhangdiya group are also reflected along with their bank names and such
entries of cash are also found reflected on the payment side as well. The
Assessing Officer observed from the seized diaries that there were cash
transactions amongst the group concerns due to which some entries were
found on both the sides. Thus, the Assessing Officer after considering the
withdrawals from the bank accounts of the sub-contractors and the
withdrawals made by Bhangdiya group concerns arrived at the financial
year-wise unaccounted receipts as found credited in the seized diaries as

under;

Financial Year Amount (In Crores) ]
2006-07 20.07

2007-08 36.12

2008-09 19,67

2009-10 44,34

2010-11 51.32

2011-12 11.040

Total 182.52
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/.12 According to the Assessing Officer, the Bhangdiva group has claimed
huge expenses towards sub-contract payments znd after depositing the
chegues in the respective bank accounts of the sub-contractors, cash was
allegedly withdrawn by the Bhangdiya group and brought intc the diaries for
utitizing the funds for unaccounted expenses such as gratification to
politicians and government officersfofficials.  The Assessing Officer has
further recorded a finding that the cash payments entered in the seized
diaries are of wvarious nature such as household expenditure,
donation/charity, salaries to staff and domestic help, office expenditure,
site expenditure, expenditure on machinery, legal , payments to individuals,
cash transfer, cash payments to group concerns and cash payments made
towards purchase of agricultural lands, payments towards transportation,
petrol diesel expenses etc. The Assessing Officer in order to elucidate the
modus-operandi has reproduced few scanned copies of pages from seized
diaries and ledger in the assessment order. The unaccounted payments,
according to the Assessing Officer, given in diaries, are computed financial

year-wise as under:

Financial Year Amount  {In Crores) i vy tL
2006-07 7.99 N * |
2007-08 28.89 i
20608-09 19.71

2009-10 52.09

2010-11 50.33

2011-12 12.09

Total 171.10
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7.13 The unaccounted receipts determined by the Assessing Officer
financial year-wise are to the tune of Rs.182.52 crores. Therefore, the
Assessing Officer has considered entire unaccounted receipts of
Rs.182.52 crores for addition in the hands of various concerns of Bhangdiya
group. The Assessing Officer gave a finding that  efforts were made to link
the cash withdrawals from the bank accounts of the subcontractors and
the bank accounts of wvarious concerns of Bhangdiva group which,
according to the Assessing Officer, claimed bogus  sub-contract payments
with reference to that particular  sub-contractor. The relevant

finding givenis as under:

"Since it was not feasible fto correlate the withdrawals from aif
the sub-contractors of the assessee group with the respective
group concerns, 21 sub-contractors bank accounts were verified.
It was noliced that cash withdrawals from the bank accounts of
these sub-coniractors were done immediately after chegues
were credited by the respective group concerns. These cash
withdrawals were then entered on the receipt side with bank
names in the incriminating diaries in date wise manner. in view
of this, cash withdrawals from the bank accounts of the sub-
contractors, as entered in the diaries, are added in the hands of
respective group concerns in proportion to the amounts chegues
credited by the respective group concems. Total of these verified
cash withdrawals, to be added in the hands of respective group
concemns, comes out to be Rs.54.40 crores.”

7.14 Thus, according to the Assessing Officer, cut of the total unaccounted
receipts of Rs.182.50 Crs., a sum of Rs.54.40 Crs. is attributable to the
amounts deposited in the bank accounts of the sub-contractors by account
payee cheques by varipus concerns of Bhangadiya group which was
subsequently withdrawn in cash, which is found reflected on receipt side of
the seized diaries. This amount of Rs5.54.40 Crs. has been added by the
Assessing Officer in the hands of the respective group concerns of
Bhangdiya group in proportion to the amount of cheques credited by the
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respective group concerns in the various assessment years falling in the
block period. Based on such methedoiogy, the Assessing Officer has made
the addition in different assessment years falling within the block period in

the case of the assassee.

7.15 As regards to the balance amount of unaccounted income of
Rs.128.12 Crs. (Rs.182.52 Crs.-Rs.54.40 Crs.), the Assessing Officer in para
9.2 & 9.3 has recorded the following finding:

"With regard fto the balance amount of Rs.128.12 Crores,
efforts were made to correlate the cash withdrawals which
were credited on the receipt side of the diaries with the bank
accounts of the remaining subcontractors. It is essential to note

that the assessee group s having more than 100 sub-
contractors. Vide questionnalres issued, assessee group was
specifically asked to produce the sub-contractors who have not
appeared, along with their books of account 2nd bank accounts

for verification but, there was no cooperation from the assessee
group. Further, the assessee group was asked to explain the
entries in the diaries but no such explanation was offered. As. .,
the entries in the diaries were made giving narration of githél = -
name of the bank or name of the bank along with the branchép

and as some of the sub-contractors are having bank accounts.

in the same bank and branch, it was difficult to match the'™ .~
entries in the diaries with the particular sub-~contractor from: =~
whose account cash was withdrawn brought info the diaries.

In view of the above, and in view of the assessee’s non-
cooperation in this matter, the only opinion left is to add the
bafance amount of Rs.128.12 Crore fo the income of the group
concerns on prorate basis i.e. in the ratio of contract recelpts
shown by the group concern in the respective assessment years
to the fotal turnover of the group concerns in that year.”

7.16 It is thus seen from the above finding that the Assessing Officer has
made the total addition of Rs.182.52 Crs. in the hands of various concerns of

Bhangdiya group in various assessment years falling within the block period
on prorate basis for want of proper correlation between the amounts
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credited in the seized diaries and the withdrawals made from the bank
account of the sub-contractors.  An addition of Rs.54.40 Crs. has been
made an account of entries of withdrawals from the bank account of sub-
contractors recorded in the seized diaries in propertion to the cheque
payments.

/.17 As regards to the balance addition of Rs.128.12 Crs., the Assassing
Officer in his finding reproduced above has stated that efforts were made to
correlate the cash withdrawals credited on the receipt side of the diaries
with the bank accounts of the remaining sub-contractors but the same could
not be accomplished, therefore, the Assessing Officer made the addition of
Rs.128.12 Crs. in the hands of various group concerns on prorate basis in
proportion to the contract receipts declared by such group concerns in
various years falling within the block period,

8. When the matter went before the CIT (A}, the CIT(A) did not
appreciate the method of making the addition by the Assessing Officer in
respect of the gross receipt of Rs.182.52 crore but directed the Assessing
Officer to compute the addition by estimating the profit by applying rate of

16% on the gross receipts of business concerns of the assessee group
among the various assessee group concerns inciuding the assessee. The
CIT(A) while estimating the profit @16% appreciated the order of the
Tribunal in the case of the assessee group in I.T.A.Nos. 268, 269 and
285/Nagf2012 in the case of the assessee dated 03/04/2013 for the
assessment year 2006-07 to 2008-09 in which the Tribunal in consequence
of the evidence found during the course of survey operation as wel! as
recording the statement of various sub-contractors on which the Assessing
Officer has relied while making the addition during the impugned
assessment, directed the Assessing Officer to work out the income by
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applying net profit @12%. The CIT{A) has directed the Assessing Officer to
adopt 16% of the gross receipts as the net profit for the block period of the

search consisting of the assessment year 20G7-08 to 2012-13 instead of
12% directed by the Tribunal keeping in view that the assessee had made
the undisclosed investment found during the course of search in the assets
and jewellery to the tune of Rs.26 crores and Rs.2.37 crores, To cOver up
the undisclosed investment in the immovable assets amounting to Rs.26
crores and in jewellery of Rs.2.37 crore respectively, the net profit is
directed to be adopted @16% of the total turnover of Rs.579 crores which
comes t0 Rs.92.62 crores ignoring the fact that the gross receipt of the
assessee group includes the sum of Rs.50,00,98,566/- in respect of the sales
tax and royalty which do not constitute of any profit element but are in fact
the liability to be discharged to the thirty party by observing as under:

“10.0 I have carefully considered the submissions of the AR of
the appeliant, the assessment order, the material on record, the
remand report of the AQ and the judicial decisions reffed upon -
by the AR.

11.0 On careful examination of the material facts, the !b!faw% * '

~ facts have emerged from the submissions of the AR pf the -

appeffant.

11.1I The AR has contended that it was explained before the AQ
that the deduction fike royalty, VAT, Work confract taxes,
material supplied in respect to various works executed by
assessee are fo the fune of Rs. 51.29 crores and no income
couid be said to have been earned in respect to such deduction
for the putpose of determining the income in the cgse of
assessee, The gross receipts before geduction are to the tune of
Rs. 579 crores and the net receipt from it the assessee possibly
cowld have derived income from contract business are only fo
the tune of Rs. 527.71 crores. The estimated income declared
by assessee in the various returns filed under section 1534 of
LT Act 1961 is more than reasonable and thus there s no
warrant or justification for making any addition at the hands of
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assessee.  The action of A.Q. in not considering receipts at
527.71 crores ignoring the binding decision of Apex Court in the
case of Brif Bhushanlal reported at 115 ITR 529 (5C) I+
unjstified,

11.2 The AR has further pleaded that the assessee is engaged
in the activity of execution of work for Irrigation Department of
State Government of Maharashtra. The work has been allotted
fo the assessee group for executing the orders year after year on
compietion of the work affotted from time to time. There /s due
process of verification for execution of work before releasing of
paymemnt. In the case of assessee group execulion of work and
receipts for the same are not in dispute. The work having been
executed which was not in dispute a reasonable rate of profit
alone coud be fiable fo be assessed at the hands of assessee.

The assassment of income at more than 40% of the recepts in
rio marnner of consideration can be considered as reasonable.

11.3 The AR has enclosed detaifs of the business income
assessed by the A.C. in terms of perceniage of gross receipts
shown in the returns of income By various entities of the group.
The various percentages of income as computed by the AR
would indicate that the income assessed by A.C. is inconceivable
fo have been eared on the bDusingss receipts received by
assessee group. Therefore, according to the AR, the substantial
addition made at the hands of the various business enftities of
ASSETSEe Jroun s excessive and unreasonable.

Income from Contract Business Assessed by AQ in % terms:

=

19

Particular AY AY AY AY AY AY  AY
2006-  2007- 2008-09 2009-10 2010  2011- 201213
07 08 11 12

M/s. M G Bhangdiya 11.79% 41.27% 35.60%  18.60% 27.46% 49.50%
MES Constro Yenture P, Ltd. 5.34%
M/s. Mahendra Construction  10.78% 43.13%  25.44%  11.04% 21.70% 33.05% 27.73%
m"; gﬁ:ﬁ;g::a%%“St' & 43.53% 73.44% 17.69% 41.81% 16.03%
M/s. K.M. Bhangdiya 1157% 23.39% 26.76% 26.26% 15.22% 13.94%

- MKS Acme Build P Ltd 10,.28%
M{fs. M G Bhangdiva and i
Uiy Eran T 66.53% 11.98% 27.83%  0.00%
Mfs. M G Bhangdiya and 55 ¥
e e 54.82% 120,02%  13.18%
M/S K M Bhangdiya TV 75.28%  39.52%
Mitcon Infra Project P Ltd 10.07% 10.00% 10.00%
Consolidatad 12.36% 47.01% 74.36%  18.52% 34.25% 49.97% 44,59%
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11.4 it is seen that in the case of assessee group books of
account were rejected in regular assessment framed.  Prior to
action unger Section 132(1) of 1.7. Act 1961. The income
retured by assessee is also on estimated basis being
percentage of net receipt received by each of the business
entities of the assessee group. The appellant during the
assessment proceedings has explained before the A.CQ. that the
verification of the seized documents with reference to books of
account loses its relevance in as much as that the books of
account have not been refied upon by assessee at the time of
deciaration of income and thus it would be onfy fair to determine
& reasonable income on estimated basis which could be said fo
have been derived from the net business receipts received by
various business entities of assessee group.

11.5 In the case of assessee group, the assessments under
section 1534 of LT, Act 1961 have been framed for assessment
years 2006-07 to assessment vear 2012-13. The nature of
activiy being execution of government contracts was the same
during all the assessment years. In assessment year 2006-G7,
the nature of work executed for Vidarbha Irrigation Development
Corporation remains the same as in the case of assessee for
subsequent assessment years. The sub contractors who bave
executed the works are also simifar in the various assessment
years. The A.Q. in the case of assessee for assessment year
2006-07 has accepted the income as shown in the return under
section 153A of 1T, Act 1961 at about 12% of the gross
receipts. The A.Q. having accepted the net profit of 12% on the
receipts for assessment year 2006-07, ought not have made
aaditions o different footings in the case of assessee group for
subsequent assessment years under the similar circumstances.

11.6 The perusal of the assessment order would make it
evident that the source of income of the various business entitios
of the group is only in respect to execution of government
contracts and it has no other major activity of business where
from the income /s derived or generated. The notings found in
the seized documents are part of the gross receipts received
from the government department The various notings in the
seized document are part of the gross receipts of contracts
received by group entities is not disputed. The inference drawn
by Id. A.0. is that the entries in the seized document lead fo
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inflating the sub contract payments which have been utifized for
incurting fllegal expenses.  The aforesaid inference drawn by
A.0. is without any finding of a fact nor, it has been
corroborated with any independent evidence. In the case of
assessee no corroborative evidence or material was found during
the course of search or anything has been brought on record
subseguently in the course of assessment proceedings to
establish that the notings made in the seized document are
in refation to incurring of any ilfegal expenses.

11.7 The AR has contended that the notings were made in the
seized document at the instance of late Shii Gotulalii Bhangdiya
who has expired in the month of April, 2011 Therefore, the
assessee to the best of his ability has made efforts to explain the
notings.  The employees of assessee in whose handwritings the
niotings found in the seized document have been examined by
A0 in the course of assessment proceedings. The employees
while admitting that writings belonged to them have also stated
that the aforesaid notings have been made at the instance of
lste Shri Gotulali Bhangdiva. The aforesaid independent
statement recorded by A.Q. supports and substantiates the
explanation submitted at the time of search and in the
subsequent proceedings that the notings are in respect to
movement of money. o
B
¢

{.
121.8 The perusal of the seized document wotld makeft e

that it cannof be identified to one individual business ‘entity. of. -

assessee group. The transactions noted in the seized document
are of mixed nature being business, personal and investment.

The document beaing not refated to any one identified entily, the
notings made cannot be held as unexplained credit to be

appartioned amongst the various business entities. In fact, even

as per the A.0., the seized document does not belong lo any
one assessable individual, In the absence of seized document
being identified to any one individual entity and sare being not
idantified to any business entity, it cannot be held to be as
belonging to business entity so as to make estimated addition at
tha hands of various business entities on proportionate basis of
turnover of such group entities,

11.9 The A.O. in para 6 of the assessment order has observed
that assessee group for A.Y. 2006-07 to 2012-13 has debited
Rs.361 cores towards sub-contract payments out of gross
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contract receipts from the Government aggregating (o Rs.579
crores which is more than 62% of gross receipts. It Is seen that
subcontract payments include various other payments o
gssociate concerns which are considered as receipts in the case
of associate concerns for making assessment by the same A.O.
The actual payment to outside subcontractors is R5.263 crores
only which is 45% of gross contract value. 7he firtding of A. 0.
to the extent of sub-contract expenses at 62% Is factually not
correct.

11.10 In assessment order at para 5.1, the A.O. has
discussed the significance of the diaries B-1 to B-65 and has
observed as under:

"The analysis of the entries in the diaries reveal that on
receiot side varlous_receipts _including receipts  from
withdrawals from bank accounts of group entities and stib-
contractors were recorded and_on payment side_entries of
expenses like interest payments, repayment of foans,
deposits  into bank _sccounts, house hold expenses,
personal_expenses, payments o various persons in cash,
investment _in properties efc. were recorded. For the FY.
2006-01 to 2008-09 and 2011-12 the cash books and the..

-

ledgers mainly contain the cash receipts and the faj?}"nz -

antrics in cash. It is interesting to observe that{some;

the entries in these diarfes were also reflected-n GI& ;.
regular books of accounts maintained by the assessge o
group. R

The same para refers to the reply to question No. 30 of
the deposition made by Shri Mitesh Bhangadiya on oath on
20/07/2011, wherein Shri Mitesh Bhangdiya has stated that
seized documents are detafls of cash flow. The A.C. at page 9 in
the same paragraph has observed that they contain probable
extraneous gratifications. It is evident that A.O. fias no evidence
on record for any itfegal gratification but observation is made on
inferences and presumption. The observation of the AQ at para 5
. 1 inf act clearly explain the nature of entries found noted in the
seized document wherein the Id. AQ has recorded a finding that
receipts are from bank accounts of group entiies and sub-
contractors. On the face of such observations, the conclusion
drawn by the ld. A.O. holding that credit entries are assessable
income at the hands of assessee is unjustified.
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1111 The A.O. at para 6 of assessment order has
discussed the nature of sub-contracts, The A.O. has on enguires
from bank accounts found that withdrawals made have been
credited in dafly cash balance of diaries. The A.O. on inference
fias observed that same are ulifized for unaccourtted payments,
The A.Q. at page 17 has observed that most of the sub-
contractors are name flenders and are of meager means and
some are employees. The names observed are Shri Kesharsingh
Rotele and Firous Khan etc. It is seen that both individuals as
observed are assessed by same A.O. The income from sub-
contract work done for assassee group has been accepted in the
assessment framed /s 143(3)/153C of LT. Act 1961 on the
same date. The receipts from assessee group having been
accepted for assessing fncome at the hands of such individuals,
payments made by the assessee group cannot be doubted as
non genuine at the hands of assessee. Similarly A.Q. has
ohserved names of other sub-contractors. Out of names of sub-
contractors observed Shri Sanjay Malani, Shii Chintaman M.
Nakade, Shri Vishal Rachalwar, Shif Dwarkadas M. Bhutadsa, Shii
Dnyaneshwar Meshram and Shrf Sureshh Masram have been
assessed /s 153C by the same A.O. The receipts from assessee
group having been accepted for assessing the income in the
hands of sub-contractors, the pavments made by assessee group
to such sub-contractors cannot be doubted as non-genuine in
the fands of various entitfes of the Bhangdiya group. 3

11.12 The A.Q. at para 7 has made analysis of a’fanb?:
marked as B-1 to B-65. The A.Q at para 7.1 has categorically
observed that receipt side cortains amount withdrawn from

banks of assessee group concerns and individuals.  The financial
vear wise receipls entered in these diaries were computed at
182.52 crores, It is peculiar to note that the Id. A.0. at one

hand bhas observed that withdrawals from bank account of
business concemns and ndividuals which were found credited on

feft side of the diaries and at the same time he has concluded
the same recelpts of credits as unaccounted income of the
group. The AR has contended that the id A.Q. has not
doubted the deposits in the bank account of assessee. Infact,

they are deposit of receipts which are considered as income,

therefore withdrawals of such amount cannot again be assessed
as income.
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11.13 The A.Q in the assessment order hias observed that
the amount withdrawn from diaries is ulifized for unaccounted
payments or unallowable expenses like gratification paid to
various politicians and Government employees. However, the
assessment order doas not refer to any corroborative evidence
on record to hold that assessee has made payments of any
iflegal gratification. In fact A.O. at page 9 has observed that
payment made in cash is for probable extrancous gratification
which shows that this is a probable view taken by the AQ
without bringing the issue fo a logical conclusion. Therefore, the
working made by A.O. at page 36 to 38 about analysis of
payments out of seized documents are just adverse infererice
drawn on assumptions and is not based on any corroborative
evidence on recortl,

11.14 The A.Q. has made observation at para 7.3 as regards to
the quality of work executed by the assessee group and in
particular visit of A.O. to various sites where work is executed by
Bhangdiva group. The AR has contended that it is just an ora/
information obtained behind the back of assessee which has no
avidentiary value, Assessee group has executed work as per
standard parameters specified in the tenders allofted fo the
gssessee group. The State Government has due process of
verification as to quality and quantity of work executed before
refease of payments. In the case of assessee successive works
were affotted year after year which itself demonstrates the fact
that the State Government had no question as fo quality of work
exectited Dy assessee grotp.

11.15 The A.Q. in para 8 has discussed as (o confronting of
seized documents to assessee. The replies submitted have been
partly reproduced. It is seen that in the course of search, the
statement of the Shri Mitesh Bhangdiya was recorded on
20/07/2011 and the assessee in answer to guestion No.30 has
explained that seized documents are details of cash flow and
same has been reproduced in assessment order on page 5.
During the assessment proceedings foo, the assessee has
explained that the diaries are notings for movement of cash in
reply to question No. 23 in the statement recorded on
27/07/2013. The assessee all along in the course of assessment
proceedings had explained that the seized documents are to be
in the nature of notings for movement of fund. It was explained
in the course of assessment proceedings that the sub contractors
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on withdrawal of money from their bank accounts used to keep
it trust/Bafe custody the amounts which are found to be noted in
the seized documents, The explanation submitfed by assessee
was verified by the A.C. and it was found that the withdrawals
made from the bank accounts of the sub contractors is on
certain occasion credited in the seized document. It was
further explained that the amounts credited in the seized
document being  the amounts recefved from  the  sub
confractors were remitted fo the sifes where such sub
contractors were execiling the work, The amount remitted was
through any representative of the subconiractor or any person
going to various sites whvch are located at remiote places. The
seized documents contain notings in respect to handling of cash
by late Shif Gotulaliee Bhangdiva who has expired in Aprif 2011,
The assessee in the course of assessment proceedings has
expiained as to how noltings happened to be made in the seized
document. In the case of assessee, the statement of assessec
was recorded on the seized document and in particular queastions
were asked as reqard fo the names which had simiflarity with the
names of some politicians. The assessee in the statement
recorded on oalth has dearly explained that the notings made in
the seized documents had nothing to do with political leaders in
as much as such political leaders have no business transaction

with any of the business entities of Bhangdiva group. The
assessee in his statement made in the course of a.ss*essnmt'

proceedings had deposed that the seized documents aré” in
respect fo movement of cash with regard to activity of busiress,
personal expenses and investments made by assessee, THyS,.the
AR has contended that neither the Investigation Wing of the
Department nor the A.C. in a span of almost more than three
and haif years have brought any evidence on record to show
that the varfous notings made in the seized documents are in
relation to any ilegal expenses incurred by assessee group. The
AR further contended that explanation submitted by assessee
was substantiated by submifting independent evidence of
affidavits of sub-contractors that they had colfected back the
amournts deposited with late Shri Gotulaljee Bhangdiva. The
various persons who had submitted the affidavits have not been
cross examined subsequent to affidavits submitted nor anv
material or evidence on record has been brought to disfodge the
averment made in the affidavits. Therefore, the AR pleads that
the contents of the affidavits filed by sub-contractors have gone
un-rebutted and have to be taken as frue and correct, In this

e

eHF
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regard the appeflant has refied on the decision of Hon'ble
Apex Court in the case of Mehta Parekh reported at 30 ITR
181 (8C), wherein it has been held that:

"Wo further documents or vouchers in relation to fhose
entries were called for, nor was the presence of the
deponents of the three affidavits considered necessary by
efther party. The appellants took it that the affidavits of
these parties were enough and neither the AAC, nor the
ITO , who was present at the hearing of the appeal before
the AAC, considered it necessary to call for them in order
to cross-examine them with reference to the statements
made by them in their affidavits. Under ihese
circumstances, it was not open fo the Revenue o
challenge the correctness of the cash entries or the
statements made by those deponents in their affidavits,”

11.16 The A0 has observed that (he various sub
contractors in the case of assessee are name lenders and bogus.
The A.O. has fisted the names of such sub contractors at para
9.1 of the assessment order. In Hhis reqard, it is seen that the
aloresaid sub contractors are also assessed by the ACIT, Centradl. .
Circle-2 (1), Nagpur who is also the A.O. of assessee groufy 1™
cases of such sub-contractors notices under section 153G of Iﬁ
Act 1961 were issued and returns were submitted by such s
contractors pursuance to receipt of notice under section 153C ﬂf“
LT. Act 1961. The assessments have been framed under sectipn
153C of I.T. Act 1961 by the same A.O. wherein the income
returned in respect of business income shown arising to such
sub-contractors out of receipt received from the assessce group
have been accepted. Thus, the A.O having accepted the
business receipts in the hands of sub-contractors for determining
the ncome in the cases of sub-contractors could not have
concluded that the payments made by assessee group 1o such
sub contractors are bogus.

Lot

'l

11.17 The A.Q. in the assessment order has observed that
some of the sub-contractors are working as employees like
drivers/supervisors of the assessee group. There is o
prohibition for working as employee and also operating as sub-
contractor. The AR in this regard hHas submitted that the
assessee in order to encourage his employees has provided
employees to be sub-contractor in order to make more personal
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gain by such employees. In view of above there is nothing which
can be held adversaly in respect to such obsarvation,

11,18 As regards to the addifion of Rs, 54.40 crores made
by the AC on the basis of the depositions of the sub-contractors,
the AR has contended that an opportunity of cross examination
of such sub-contractors has not been given to the appeliant
which is in violation to the principles of natural justice. The AR of
the appeflant in this regard has placed refiance on the decrsion of
Hon'ble Supreme Court in the case of M/s Andaman Timber
Industries vs. Conunissioner of Central Excise, Koltkata
(Civil Appeal No. 4228 of 2006). The Hor'ble Apex Court in this
case has heid as unider;

"According to us, not affowing the assessee to cross
examine the witness by the Adjudicating Authority though
the statements of those witness were made the basis of
the impugned order is a serious flaw which makes the
order nullity inasmuch as it amournted to viclation of
principles of natural justice because of which the assessee
was adversely affected,

In view of the above, we are of the opinion that if the
testimony of these two witness is discredited. there was
e material with the Department on the basis of which it
could justify its action, as the statement of the aforesaid
two witness was the only basis of issuing the Show (ause
Notice.

We, thus, set aside the impugned order as passed by the
Tribunal and allow this appeal”

The ratio laid down by the Hon'ble Apex Cowrt is mutatis
mutandi applicable to the facts and circumstances of the present
case of the appeflant group.

12.0 The AR of the appeflant has submiffed that in the
assessment framed various additions made are based on the
seized documents from B-f fo B-65. It Is further submitted that
notings on seized documents were explained by appellant by
placing legal evidences on record. The AR thus contended that it
/s settled position of law that in the absenice of corroborative
evidence ot record no adverse view can be taken in respect of
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notings found in the seized documents. According to the AR,
in the case of assessee for notings made no adverse
corroborative evidence was found in the course of search action
or has been brought on record by the Id. AQ during the course
Of assessment proceedings at the time of framing of assessment,
The AR therefore, pleaded that in the absence of any adverse
corroborative  evidence on record for notings on  seized
documents, addiion made by AQO on the basis of such notings
are unjustified and unsustainable.

In support of his contention, the AR has reled on the
folfowing judicial decisions:

1)  (1978)115 ITR 524 (SC)
Brij Bhushan Lal Parduman Kumar vs. CIT

In this case the Hon'ble Apex Court has held as under:

"It js true that. ordinarily, when a works contract is put through
or completed by a contractor the income or profits derived by
the contractor from such contract is deterrmined on the value of
the contract as a Wwhole and cannot be defermined Dy
considering several items that go to form such value of the
contract but in our view where certain stores/material is supplied
at fixed rates by the Department to the contractor solely for
being used or fixed or incorporated in the works undertaken on
terms and conditions mentioned above, the real fotal value of
the entire conftract would be the value minus the cost of such
stores/material s0 supplied. Therefore, since no element of profit
was involved in the turn over represented by the cost of
sfores/material supplied by the M.£.5, to the assessee firms, the
income or profits derived by the assessee firms from such
contracts will have to be determined on the basis of the value of
the contracts represented by the cash payments received by the
assessee-firms from the M.E.5. Department exclusive of the cost
of the materigl/stores received for being used, fixed or
incorporated in the works undertaken by them.”

2) (1973) 92 ITR 90 (Mad.}
CIT vs. K.8. Guruswami Gounder & K.5. Krishnaraju

The Hon'ble Madras High Court has held 'if the assessee
gave its tender on the definite understanding that the
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Department concerned is to supply the required materials
for the construction of the buildings, the rates quoted by
him would have been adiusted on that basis. Therefore,
there is no guestion of the assessee purchasing the
materials required for the buildings from outside and
putting itself to a disadvantage. Admittedly, the materials
supplied by the Departments had been used in the
construction of the bufldings and the assessee did not, in
fact. eam any profit in relation thereto. We are nol,
therefore, in a position to say Hat the turnover
represented by the cost of the material supphed, in any
manner, contributed to the profit of the assessee.”

3) AIR 1998 (5C) 1406
Central Bureau of Investigation vs. V.C, Shukia &
Ors.

39. A conspectus of the above decisions makes it evident
that even correct and authentic entries in books of account
cannot without independent evidence of their trustworthiness,
fix a liability upon & person. Keeping in view the above
principles, even If we proceed on the assumption that the entries
made in MR 71/81 are correct and the entries in the other books
and loose sheets (which we have already found fo be not
admissible in evidence under Section 34) are admissible under
section U of the Act to support an inference about the formers’
correctness stilf those entries would not be sufficient to charge
Shri Advani and Shii Shukia with the accusations leveled against
them for there is not an iota of independent evidence in support
thereof. In that view of the matter we need not discuss, delve
into or decide upon the contention rafsed by Mr. Altalf Ahmed in
this regard. Suffice it to say that the statements of the four
witnesses, who have admitted receipts of the payments as
shown against them in MR 71/91, can at best be proof of
reliabifity of the entries so far they are concerned and no others,
In other words, the statements of the above witnesses cannot be
independent evidence under Section 34 as against the above two
respondents. So far as Shri Advani Is concerned Section 34
would not come in aid of the prosecution for another reason
also,”

! 4) (1965) 57 ITR 532(5C)
Parimisetti Seetharamamma vs. CIT
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"By s5. 3 and 4 the Act imposes a general liability to tax upon alf
income. But the Act does not provide that whatever is received
by a person must be regarded as income liable to tax. In all
cases in which a receiot is souctht to be taxed as income, the
burden lies upon the Department to prove that it is within the
faxin( provision, Where however a receipt is of the nature of

incorme, the burden of providing that it is not taxable because it

falls within an exemplion proved by the act fies upon the
gssesseg, ”

The Homn'ble Apex Cowrt has held as under:

5) (2007) 294 ITR 49 (SC}
CIT vs. P.V. Kalyanasundaram

In this case the Hon'ble Supreme Court has observed as
under:

“The respondent assessee vide a registered sale deed dt. 27"
Oct., 1998 purchased certain land at Brindavan Road, Fairlands,
Salem for a sum of Rs.4.10 lakhs. During a search of the office
and residential premises of Polimer Net Work, certain noles on
loose sheets alfegedly in the hands of the respondent were,
found and seized by the Departmment. In his statement #etof

on & Dec, 1998, the assessee submitted that he could §
remember as to why the notings had been macde, The statem .
was further confirmed by another statement on 117 DeCy 2098 -
The Department also recorded the statement of the verdor
Rajarathinam on &' Dec., 1998 which too was confirmed on 117
Dec., 1998 in which he admitted that he had in fact received a
total consideration of Rs.34.35 lakhs and that the sum of Rs.4.10
lakhs reflected in the safe deed had been received By him by
way of a demand draft and the balance in cash. Rajarathinam
however retracted from his statement on 8" Jan., 1999 and filed
an affidavit deposing that the sale price was Rs.4.10 lakhs only
and that his statemerits earfier givent to the authorities were
incorrect. In a subsequent statement recorded on 207 Nov.,
2000 Rajarathinam again reverted to his earlier portion and
deposed that the sale price was Rs.34.85 lakhs.

............................ The CIT accordingly deleted the addition
made.  An appeal was thereafter preferred by the Revenue
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against the order of the CIT before the Tribunal. The Tribunal in
its order dt. 67 July, 2005 beld that the notings on the loose
pieces of paper on the basis of which the initial suspicion with
regard to the undervaluation had been raised were vague and
could not be refied upon as it appeared that the fotal area with
respect to the sale deeds and that reflected in the loose sheet
was discrepant.”

"When the assesse did not give any explanation to the notings
found and at the same time the Revenue is able to corroborate
the same with the statement of the sefler for the purpose of
determination of actual sale value, would the lower authority be
Justified in interfering with the same?

... Be that as it may, we are of the opinion that the three
questions reproduced above can, in no way, be calfed substantial
guestions of faw. The fact 35 to the actual sale price of the
property, the implication of the contradictory statements made
by Rajarathinam or whether reliance could be placed on the
loose sheets recovered in the course of the raid are aff questions
of fact. We therefore find no infirmity in the arder of the High
Court, Accordingly, we dismiss the appeal.”

&) (1999} 237 ITR 570 (5C)
CIT vs. Smt. P.K. Noorjahan

*The Tribunal however, held that even though the explanation
about the nature and sources of the purchase money was not
satisfactory but in the facts and circumstances of the case it was
not possible for the assessee to earn the amount invested in the
properties and that by no stretch of imagination could be
assessee be credited with having earned this income in the
course of the assessment year or was even in a position to earn
it for a decade or more., The Trbunal fook the view that
although the explanation of the assessee was fiable fo be
refected, s. 69 of the Act conferred only a discretion on the ITO
to deal with the investment as income of the assessee and that it
did not make it mandatory on his part to deal wilth the
investment as income of the assessee as soon as the latfers
expianation happened to be refected.

........................... This clearly indicates that the intention of
Parliament in enacting 5. 69 was fo confer a discretion on the
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ITO in the matter of treating the source of investment which has
not been (satisfactorily explained by the assessce as the mncome
of the assessee and the ITO is not obliged o treat such source
of investment as income in every case where the expianation
offered by the assessee is found to be not satistactory.

In the instant case, the Tribunal has held that the discretion had
not been properly exercised by the ITO and the AAC in taking
into account the circumstances in which the assessee was placed
and the Tribunal has found that the sources of investments could
not be treated as income of the assessee. The High Court has
agreed with the said view of the Tribunal, We afso do not find
any error in the said finding recorded by the Tribunal. There is
thus no merit in these appeals and the same are accordingly
dismissed. No order as to costs.”

7} Bombay High Court order in ITA No.1224 of 2011 in
the case of M/s. Supreme Industries Lid.

A search action was conducted on the
respondent assessee  and  its  directors. During  the
course of search, the officers of the document which reads as

under;
_-s'q- ,TJ ‘:i 2
Payment mode Cheque 65.00 o ',':’ o tf:‘.;&
Cash 33 ﬂﬂ. T
98.00%¢ R ,-’!_:E'f.
Rate per sq. vard 2,019 B A
Per Sq. mt. 2,414 T
Rate offered 1,500 per sq. mt. =
61,50,000

1,600 per sq. mt.

The Hon'ble High Court observed as under:

"The eniries found in the seized document according to the
Tribunal cannot be refied upon in the absence of supporting
documents. The revenue has not brought on record any
evidence to sfiow that the transaction for the purchase of piot
was for Rs.98 lacs including cash payment of Rs.33 lacs. Thus,
the appeal of the respondent assessee was allowed.

We note that the Tribunal has allowed the appeal on a finding a
fact. This finding by the Tiibunal s reached taking into account
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the varipus evidences produced by the assessee to condlude that
an amount of Rs.33 lacs had in fact never changed hands.
Consequently, section 69 of the Act would be inapplicable.”

i

8} (2008)307 ITR 137(Guj.}
CIT vs. Maulikkumar K. Shah

The cownrt has held as under:

“The assessee has bocked 35 shops as on the date of search, on
which the Department has charged ‘on money’ in the asst. yr.
1995-86, It his staterment recorded under s. 132(4), 5. denfed to
have charged any ‘on-money’. The notings on the seized diary
found from the premises of 5, is the onfy material on the basis of
which the AD has made the impugned additions. The AQ has not
brought any corroborative material on record to prove that such
sales were made and ‘on-money’ was received by the assessee
outside the books of account. The AQ has not examined any
purchaser to whom the sales of shops were effected. Onus
heavily lay on the Revenue fo prove with corroborative evidence
that the entries in the seized diary actually represent the sales
made by the assessee, Such onus has not been discharged by
the Revenue, Mere eniries in the seized material are not
sufficient fo prove that the assessee has indulged in such a
transaction. It is well-seffled that if certain documents were
found from the possession of the assessee during the course of
search operation, burden lies on the assessee fo explain the
nature of transactions recorded in the said seized material
Considering the facts and circumstances of the case in its
entirety, we are of the considered view that the addition as
made by the AO. Being based on rmere presumptions and
assumptions and without any corroborative evidence, cannot be
sustained and the said additions have rightly been deleted by the
CIT (A) in all the years under consideration. The Revenue's
appeals, therefore, fai."”

8} (2007) 293 ITR 43 (Del.)
CIT vs. S.M. Aggarwal

In this case the court has held:
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neratement made by assessee’s daughter cannot be said to be
relevant or admissible evidence against the assessee, since the
assassee was not given any opportunity to cross examing her.”

"iE je well settled that the only person competemt o give
evidence on the bruthfuiness of the contents of the document is
the writer thereof. So, unfess and until the contents of the
document are proved against a person, the possession of the
document or hanawriting of that person, on such document by
itself cannot prove the contents of the document. These are the
findings of fact recorded by both the authorities l.e. CITi (A) and
the Tribunal.”

"The explanation tendered by the assessee that the account
belongs to his daughter Smt. Sarla Gupta was categorically
denied by her and in view of her specific denfal, there Is no
Jjustification to hold it otherwise.”

"f the evidence colfected against a person has not been
confronted against him then it cannot be utilized against fim. In
the present case, the A.0. has taken into account the statement
of Smt. Sarla Gupta and has utilized the same against the
assessee but the fict remains that this statement was recoriee

"

behind the back of the assessee and no opportunity Wag "9'.-""‘*‘5’ : 4

him to cross-examine her.” SR
b CTAE I:E:“-"
We have ourselves examined the contents of the document:and "
are unable to draw any dear and positive conclusion on the basis

of figures noted on it. The letter 'H.8." 7.2 and 'D-Shop' cannot

be explained and no material has been colfected to explain ithe
same. Likewise, the figures too are totally unexplained and on
the basis of notings and joltings, it cannot be said that these are

the transactions carried out by the assessee for advancing
money or for taking money. Thus, in our opinion, this is a aumb

docurment.”

10} (2008) 266 ITR 618 (Del.)
CIT vs. Girish Chaudhary

“The company and its directors were searched on 18.01.2000
and a document marked as Annex. A-37 was found and seized.
The said document contained the following entries;
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Annexure A-37 (Page 13)

"Cash RE- 31.50

Ch. 850
41.00
16.50
57.50
31.50
16,50
48.00"

The Hon'ble Delbi High Court following the decision of Apex
Court in CBI Vs, V.C. Shukla (1998) 35CC 410 has held
"Simifarly, the document Annex. A-37 recovered during the
course of search in the present case is a dumb document and
lead us nowhere. Thus, the Tribunal rightly deleted the addition
of Rs.48 lakhs made by the AO on account of undisclosed
income on the basis of seized material.”

11} (2014) 39 CCH 034 (Hyd.)(Trib.)
Deputy CIT vs. K, Babu Rao
The Hon'ble ITAT, Hyvderabad Bench has held as under:

wouess work not possible in case of search assessment framed
/s 143(3) or ufs 153'A, without any proper material - AQ should
have basis for assuming that expenditure incurred by assessee is
out of unidisclosed income - Unsubstantiated loose sheets cannot
he considered as conclusive evidence fo make any addition
towards undisclosed income - In instant case additions were
madea on basis of entries recorded in two note books seized —
Entries in note book were unsubstantiated --On basis of
same AO concluded that figures mentioned therein are to be
read by adding 3 zeros and assessed undisclosed income - Other
than loose paper, AQ has not brought on record any
corroborative material or evidence - CIT(A) rightly conduded
that it cannot be acted upon and defeted addition - Impugned
order upheld - Revenue's appeal dismissed.”

"He observed that in the statement recorded on the date of
search, assessee admitted that the seized books contain details
of day to day expenditure. In the statement recorded u/s 131 on
23/7/2008, the assessee further admitted that the seized books
contain receipts and payments party related to him and partly
related to others and the entries were written in coded form. He



I.T.A.Nos.282 & 283 /Map/2016

josE I.T.A.Nos.62 to 65/Nag/2016
e 1.T.AN0s.274 to 2276/ Nag /2016 A

also admitted that these books were written by his managers
and his two wives St Sridevi and Smt. Rani.”

"Iax has to be collected on real income but not on hypothetical
income. Unless those entries are independently corroborated
with contemporaneoiis record, no adverse view can be taken by
the Assessing Authority. No such direct independent evidences
pave been brought to demolish the contention of the assessee.
As cortended by the assessee, no assets have been unearthed
during search, which is ultimate weapon of the Dept., for making
such addition on the basis of some mathematical calculation.”

vas stated earfier, these documents are prepared and maintained
by managers, there are bound to be mistakes which cannot
fasten on the assessee Lo pay taxes on unearned income. During
search and seizure proceedings, cash Rs.4 lakhs and the two
diaries were recovered but no unaccounted assets found, AQ did
not mention any of such unaccounted assets found during
search. I this background additions based on some eptries in
the diaries by affixing three zeroes for all transactions 1s tfotally
unjustified. There should be some reasonable matching betweern
the income and the assets or expenditure, that nexus is clearly
lacking on the facts as brought on record.”

"In the present case, the seized material (lwo nole bgg@:*)
marked as KBR/A/D2 and KBR/A/04 wherein certair eng@’;;yé}%
found recording various fransactions pertaining to the AL 5
These entries in the note book are unsubstantiated and on Wt Vo
basic the AC reached to the conclusion that the" Rglres &
mentioned therein are to be read by adding 3 zeros and therabyt
he came to conclude that there is undisclosed income in these”
assessment years. In our opinion, the docurment recovered
during the course of search was a dumb document and led
nowhere. The CIT(A) rightly came to the conclusion that

cannot be acted upon and deleted the addition.”

-

"Other than the loose paper, the AQ has not brought on record
any corroborative material or evidence to show that the
inference made by him is correct. The CIT{A) after taking the
totality of the circumstances o consideration came to the
conclusion that the addition made by the AC is not justified and
the argument put forth by the assessee is supported by
documentary evidence. This was not a case where refevant
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evidence had been ignored by the CIT{A) and their relevant
evidence has been taken into consideration. The only test that
was reqguired to be applied was whether on the facts found and
the state of evidence on record, the concilusion arrived at by the
CIT{A) was one which could be arrived by a reasonable person
properly informed in law. Applying this test, it could not be said
that the decision recorded by the CIT{A) one which could not
have been arrived at by a reasonable person properly informed
in law considering the state of evidence on record. Hence, it our
considered opinion, the CIT(A) has reached a correct condlusion
in defeting the addition made by the AC on the basis of loose
sheats.”

12} (2008) 92 777 (Ctk) 464
Addl. CIT vs. Prasant Ahluwalia

The Honble ITAT Cuttack Bench has held @

*The AQ stated that these notings were in the handwriting of the
gssessee and therefore, he has to explain why the total of which
comes to Rs. 755000 were added in the income of the
assessee. It was submitted by the assessee during the course of
search itself that this is estimation of expenditure (o be incurred
for forthcoming perfod.”

"Wo corroborative material has been brought on record by the
AO for rejecting the assessee’s contention that jotting on the
piece of paper was an estimate and not actually expended. As
per our considered view, additions based on chit papers and
presumption of AQ could not be sustained in the absence of any
corroborative material or evidenice brought on record, supporting
L

"4s no corroborative material has been brought on record by the
Department to reject the assessee’s contention, we do not find
any reason on interfere in the order of the (IT{A) for defeting
the impugned addition”.

13) (2007) 106 TTJ (Ranchi) 422
ACIT vs. Ashok Kumar Vig




lege

Held:

“The CIT(A) has taken a clear-cut view that the AC did not verify
these so-called balances with the parties whose
names  were  found  mentioned.
...................................................... accounts give no indication
regarding movement of amount. The parties show drastic
reduction in the balances but how the paymaents were accounted
for is not forthcoming from these entries. The Authorised
Representative has invited attention to the fact that the AO did
make engtiry, which the assessee has not disputed. However,
the A0 has not brought on record the resuft of such an enguiry.
The only plausible conclusion, under these circumstances, would
be that the findings of such an exercise was favourable to the
assessee. Coming to the applicabilify of provisions ofs. 132(44),
the assessee has explained the drcumstances under which his
employee maintained these documents in the premises of MOSS.
Thus, the ownership is not disputed. However, there is no
presumption about the earning of income. The assessment is
made under Chapter XIV-8. The AQ cannot make addition on the
basis of incomplete entries, The onus rests on the Revenue to
astablish that the assessee was in receipt of mongy then the
onus would automatically be shifted fo the assessee fo prove
that the money has been disclosed in the account or the same j5 -,
not liable to tax. In the present case in hand, the AO Fas' ngf's,
been able to demonstralte with adequate evidence fﬁat :
assessee received the amounts in two years as affeged. Thale,, i .y
entries as recorded in 'PKC-60" do not clearly reveal that the <
assessee has earned income. The assessment of undisciosed
income is under Chapter XIV-B and there is no scope of
assumption or presumption while making assessment under this
chapter, They are dumbr documents on which refiance cannot be
placed, uniess they are corroborated with other evidences, There

is no infirmity in the order of CIT{A) in deleting the additions. -
Rama Tratlers vs, ITO (1988) 32 TT1 (Pat) (TM} 483 : (19688) 25
ITD 599 (Pat)(TM) and Kollipara Subba Rac vs. ITO (1990) 32
ITD 668 (Hyd.) distinguished.”

14) (2004) 91 TTJ (Del.) 938 N.K. Malhan vs.
Deputy CIT
! Held':
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"The document found and seized might raise strong suspicion,
but it could not be held as a conclusive evidence without
bringing some correboralive material on record,

corer . Heavy onus 13y upon the Revenue to prove that
me a’ocument gives rise to undisclosed investment by the
assessee’”,

"4s regards interest, from mere Jottings or calculations it cannot
be said that there was any Hability incurred by the assessee as
he is also not found to have paid the amount from fis resources
nor utitized the armount for his individual benefits. The Revenue
did not examine these parties though the complete identity and
particulars thereof were available before them Proof of payment
has also not been found. In case the calculations were made for
interest. they were merely the cost estimates but cannot be said
as a payment in reality or a liabifity incurred by the assessee. In
any event the burden was on the Revenue to show that the
documents represented undisclosed income of the assessee.
Without bringing any corroboratory evidence by the Revenue,
this burden cannot be held to have been discharged. Under such
peculiar circumstances and the facts as emerging from record,
the entries of Rs.1,65000 could not have been freated as
undisclosed income of the assessee for the block period, The
addition so made I5, therefore, directed to be deleted”.

"The document found and seized miight raise strong Suspicion,
but it could not be held as a conclusive evidence without
bringing some corroborative material on record. The document
contained only the rough calculations and was silent about any
investment. On the basis of such a dumb document, it cannot be
said that there were investments made in fact by the assessee.
Heavy onus lay upon the Revenue to prove that the document
gives rise to undisclosed investment by the assessee. This onus
has not been discharged, Accordingly no addition of undisclosed
income could be made on the basis of such a document”,

15, (2004) 89 7771 (Cal.) 917 ICIT vs. West Bengal
Trading Agency

Held:
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“No positive material, direct or drcumstantial, o establish that
amount was received by assessee - Addition made on the basis
of suspicion was rightly deleted by CIT(A)".

"It was necessary for the AO fo gather material either direct or
circumstantial to establish that the intention expressed in the
diary by K was actually implementted and that the assessee had
received the money from K. The very receipt of money from K Is
doubtful and, therefore, the tax fiability cannot be fastened on
the assessee merely on the basis of suspicion. The (IT(4) was
Justified in defeting the additiorn”.

16) (2008} 10 DTR (Del.) (Trib.) 507 Sonal
Constructions vs. Deputy CIT

Held:

“Brasumption under 5. 132(4) cannot be used in the assessment
proceedings o make an assessment of income.

One fails to understand as to why the AQ did not think fit to
axamine V in the course of assessment proceedings. 5o also,
non-exarmination of § by the AQ in the course of assessment
proceedings was fatal to the case of the Revenue.  The s ]
documents were alone not sufficient to draw any definitef.. -
conclusion regarding the existence of undisclosed mcom{ﬂ '1

-------------------------

&
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The corroboration could have come in the [form “of
examination of Vand 5 .ereeeinnan, The purchasers of the
property from the assessee could have been examined to find
out if they had paid consideration over and above what fias been
recorded by the assessee in its books of account. The additions
made cannot be sustained in law, - Shivani Properties (P} Ltd.
vs. Dv. CIT (ITA Nos. 1957/Del/1999 and 4100/0el/2001, dt.
29" Dec., 2006} refied on; "

"It is observed that the writing made in the foose papers were
treated by the A.Q. as the actual investment made by the
assessee and the actual receipts of the sale of properties. We
find that the said documenis Annex. Al pp. 2 and 29 are loose
papers and not any books of account. Further, in the said
document date-wise break-up of the alleged payments made or
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the aileged sales proceeds received are not recorded. From the
said documents it cannot be said that the figures stated there in
were the actual investrment made by the assessee and actual
sale proceeds received by lhe assessee. No corroborative
evidence of the writing found to be made in the foose papers
were found during the course of seéarch. It is no doubt brue that
the saized docurment on which the impugned addition was made
by the AD namely Annex. A1 pp. 21 and 29 did give out certain
figures regarding the four projects that the assessee had
undertaken in the course of his business’.

"The question that would falf for consideration is as to whether
this correlation alone was sufficient to make the impugned
addition. In this connection, we have O first notice that the
document in question was seized from the residential premises
of one of the partners of the assessee firm. At the time of seéarch
the statement of the partner was recorded. He disowned any
knowledge about the seized documents”,

The Hon'ble Supreme Court in a recent decision in the case of
PR Metrani vs. CIT (2006} 206 CTR (5C) 290 : (2006} 287 ITR
209 (5C) has iaid down that presumption under s. 132(4) cannot
be used in the assessment proceedings 10 make an
assessment of income”,

MAle are of the view that the seized document Al pp. 21 and 29
were alone not sufficient to draw any definite conclusion
regarding the existence of undisclosed income. It was therefore
not possible to draw any inference on the basis of this document
without — proper  corroboration.  As already stated the
corroboration cowld have come in the form of examination of Mr.
V.K. Narang and Mr. S.5. Sodhi. The property could have been
got valued by the DVO fo find out the real investment in this
property. The purchasers of the property from the assessee
could have been examined to find out iF they had paid
consideration over and above what has been recorded by the
assessee in its books of account.”

"T¥ js also pertinent to note that there was no attempt made by
the AO even to make any enquiry with the concerned flat
purchasers from whom the on-money was alleged to be received
by the assessee on the basis of the contents of the relevant
seized documents. The allegation of the A0 about the receipt of
on-money from the flat purchasers thus was based on mere
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surmises and conjectures and in the absence of any evidence o
corroborate the same, the addition made by him presuming the
receipt of on-money, in our opinion, was not justified. in that
view of the mater, we set aside the impugned order of the
learned CIT{A) confirming the said addition and direct the AQ to
defete the same.” '

17) (1997) 59 T1J (Mumbai} 574
ACIT vs. Shailesh 5. Shah

Held:

"As a result of search at assessee’s premises on 26" August
1987 certain loose papers were found and seized and one of
those foose papers which has been marked as page No. 44
which has been responsible for creating the controversy under
appeal before us has the following details: (Delails are as per
the Entries repeated on page No. 3 & 4 of the order. )"

“We are of the opinion that the AQ has not invoked any of the
deeming provisions of ss. 69 to 69D and, therefore, it is clear
that these figures have been considered as assessee’s Mcome,

under the substantive provision of the IT Act. Undery@he *.

substantive provision of IT Act, it {5 now setfied faw zﬁar e% i
raceipt fs not necessarily or cannot necessarily be INCOMEe if-We: -

hands of the recipient and, therefore, the question whetlfer @y

particular receipt is income or not depends on the nature of the
receipt and true scope as well as the fact of the refevant faxing
FHOVISIONS iasevarorsrermsnions

settled proposition, it follows that Revenue can ltax only those
receipts, which, first have been proved to be income in the
hands of the recipients and secondly, the same have fto be
proved as non-exempt from tax. We are, theréfore, of the
opinion that it is Revenue’s onus, before assessing any receipt as
taxable income; to proved that the receipt in the hands of the
recipient s income and this can be proved or established onfy on
the basis of some material or evidence. This view finds support
from the decision of the Hon'ble Allahabad High Court in the
case of Lachand Gopaldas vs. CIT."

"I view of the abovea discussions, facts and circumstances of the
case as well as the settled princivles of law, we are of the

]

.
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opinion that the conclusion arrived at by the AQ was based
purely on suspicions and the (I T(A) was justified in deleting the
additions having been made only on sUSpICIons. The order of the
CIT{A) is upheld and the revenues appeal is dismissed. As
regards fo Departmental Representative plea relating to
consideration of assessee’s explanation by the CII{A) submitted
before him, without giving opportunily to AQ, we have found
that the CIT(A} has not based his decision on that explanation,
rather had accepted the assessee’s plea made before the AC o
tha effact that the figures on loose paper No.44 were rough
working of the firm. This plea is, therefore, rejected. &

18) (2008} 5 DTR (Jab) (Trib} 202
ACIT vs, Satyapal Wassan

The Hon'ble Tribunal has held as under:

vOur view in this regard is supported by the dedision of Hon'ble
Supreme Court in Govind Saran Ganga Saran vs. CST (1985} 155
ITR 144 (SC) wherein it was held that for the purpose of
charging to tax, there should be four components to be satistied.
For the sake of convenience, we refer to the relevant headnotes
form that decision:”

"The component which enter into the concept of a tax are welf
known. The frst is the character of the imposition known by its
nature which prescribes the taxable event attracting the levy, the
second is a clear indication of the person on whom the levy is
imposed and who is obliged to pdy the tax, the third js the rale
at which the tax is imposed and the fourth is the measure or
value on which the rate will be applied for computing the 5x
liability. If those components are not clearly and definitely
ascertainable, it is difficult to say that the jevy exists in point of
faw. Any uncertainty or vagueness it the fegisiation scheme
defining any of those components of the levy will he fatal to its
validity. "

The first component shows that it is necessary 1o find out the
nature of transaction which is the source of generating come.
It has to be dearly spelt out as to whether a particuiar
transaction is of income yielding nature as per IT law.
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Merely because 3 document is recovered from the body of a
person, does not automatically /ead to the inference that it
belonged to him. It is only for certain purposes that presumption
tnder 5. 132¢(44) has been enacted and not for alf purposes
including the assessment. Further, this presumption is not
conclusive. It is rebuttabie.

"What amount of evidence one requires to rebut the evidence
depends uporn facts of each case. There is no rigid rufe in this
behalf. Sometimes, mere statement of the assessee may be
enough. Hon'ble Rajasthian High Cowrt in Addl. CIT vs
Thahrayamal Balchand 1877 CIR (Raj.) 218 :© (1960} 1249 TR
111 (Raj.) observed ‘a mere statement of the assessee may be
enough in some cases, It does not raise a guestion of faw.”

"The document and/or foffow up investigation miist establish the
perfod of transaction before charge of income tax could be levied
during the current assessment year”,

“The A.O. has failed to properly decode the figures mentioned in
the document as to whether they are in thousands or in ten
thousands or in fakhis and what is the unit of these transactions.
The document does not tell anything about this. It could have
been done only by way of investigation. It has not been done.
Therefore, one cannot infer merely from the face of the
document as to what s the total of those transactions and
whether thay are in rupees or in kifograms or sometfing efse. in
the absence of such proper decoding and darification of
number/guantity involved, no charge of income tax can be
fevied”.

"The above discussion also leads us to infer that a charge on the
basis of document can be fevied only when the document is &
speaking one.

"The speaking from the document should be loud, clear and
unambiguious in respect of alf the four components as described
above. If it is not so, then document is only a dumb document.
No charge can be levied on the basis of dumb document’,

"It was held in Neena Syal’s case (supra) that where & document
found during the course of search /s open to more than one
possibility of interpretalion and does not prove conclusively that
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any premium was given by the assessee or received by the seller
then no addition could be made in respect of premium paid on
purchase of plot. From this decision, it is clear that the document
must vamistakably reflect the transaction without having any
second interpretation”.

"The crix of these decisions is that a document found during the
course of search must be a speaking one and without any
second interpretation, must reflect all the detalls about the
transaction of the assessee in the relevant assessment year. Any
gap in various components as mentioned in 5. 4 of the IT A
must be fillted up by the AC through investigations and
correlations with other material found either during the course of
the search or on investigation. As a resull, we fold that
document No.7 is a non-speaking document”.

13.0 On perusal of the assessment orders of various entities of
Bhangdiva group, it is seen that the net profit adopted by the
jearned AQ is guite at variance in each of the group enlities,
besides being abnormally high. The following chart depicts the
net profit adopted by the AQ in various group concerns for the
purpose of taxable profits:

Income from Contract Business Assessed By AD in %

Particular AY aY AY aY AY AY AY
Jn0e-07  2007-08  2008-0%  2002-10  2010- 2011-  2012-13
11 12
M/s. M G Bhangdiya 11.79% 41.27%  35.60% 18.60% 27.46% 49.50%
MKS Constro Venture P, Lid, 9,249,

M/s. Mahendra Construction  10.78%  43.13%  25.44% 11.04% 21.79%  33.05% Z2773%
M/s5. Mahendra Const. &

M.G. Bhangdiya JV 48539 73.44% 17.69% 41.81% 16.03%

Mfs. k.M, Bhangdiva 11.97%  23.39% 26.76% 2626% 15.22% 13.94%

MKS Acme Build P Lid 10,28%
M/s. M G Bhangdiya and "

Hitbhay Engg 3V 66.53% 11.98% 27.83% 0.00%

Pifs, 1 G Bhangdiya and o> 54.82% 129.92% 13.18%

PATIL ¥
Mf5 K M Bhangdiva IV 75.28% 39.52%
Mitcon Infra Project P Lid 10.07%  10.00%  10.00%

Consolidated for Al Entities 12.36% 47.01% 74.36% 18.52% 34.25% 45.97% 44.59%

14.0 It is quite manifest from the above that the income
assessed by the Id. AO for the purpose of taxation in respect of
various group concems, engaged in the same business as
contractors, is quite at variance. The income assessed by AC as
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percentage receipts for various years varies from 9.34% o
129.82%.

15.0 In view of the huge variance in the income assessed as
percentage to recejpts by the AOC and various infirmities
pointed out by the AR of the appellant in the order of the AQ

as discussed in the foregoing para No. 11 of this order, the
AR has vehemently objected to the income assessed by the A0

in the hands of various entities of the group, including the
present appellant. The AR thus has contended that income
assessed by the AO in the assessment order is merely an
estimation which Is quite at the higher side looking to the facts
and circumstances of the case. The AR of the appellant in this
regard has also refied on the decision of the Hon'ble ITAT,
Nagpur Bench, Nagpur in the case of the appellant and
various group entities in ITA  No. 268, 269 &
285/Nag/2012 dated 03.04,2013. The AR of the appeiiant

in this regard, has submitted that a survey action was conaticted

on 17.02.2009 in the Bhangdiva group of cases, wherein the
similar situation as payments to sub-contractors was disputed
and doubted by the AQ. The survey action comprises AY 2006- -
07 to AY 2008-09 which are also forming part of the block, - .
periods for the search action conducted on the assessee groufl -
on 19.07.2011. The AR has pleaded that the Hon'ble ITAT after” -
having considered the similar activity of business d, -
daficiencies in sub-contract payments found during the surnvey™
action conducted on 17.02.2009 has decided the appeals for AY
2008-07 to 2008-09. The Hon'ble ITAT, Nagpur Bench, Nagpur
after considering the impounded material has directed the AC to
adopt the net profit @ 12% as against net profit adopted by AO

@ 14%. Therefore, the AR of the appeflant vehemently
contendad that the nature of defects found in the course of
search action are similar to that of the evidences impounded in

the course of survey action, therefore, the net profit in any case
should not exceed @ 12% as adjudicated by the Hon'ble
Jurisdictional ITAT, Nagpur Bench, Nagpur in the various group
cases of assessee for AY 2006-07 to AY 2009-10.

16.0 On perusal of assessment order, remand report and
evidence on record, it is seen that the entire addition made in
the assessment framed is based on the seized documents
inventorized as B-1 to 65 The AO. has analyzed the said
documents and bas found that the various amounis shown é
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receipt in the said documents are withdrawals from bank
accounts of assessee as well as from the bank accounts of sub
contractors. It is for this reason the conclusion has been drawn
by A.O. that payments made to sub contractors are bogus. The
AD. had examined 21 sub contractors as is evident from the
assessment order and had identified a sum of Rs. 54.40 crores
Hil date of assessment to be credit entries in (he seized
document having nexus with withdrawals from the bank
accounts of sub contractors. In the assessment order A.O. has
computed total addition to be made at Rs. 182,52 crores being
credits in the seized documents. The sum of Rs. 54,490 crores
was added at the hands of respective assesses in the group on
the basis of credits appearing in the bank accounts of sub
coniractors. A sum of Rs. 128.12 crorés was assessed at the
hands of various business entities of the group in ratio of
business receipt. The methodology adopted by A.O. while
distributing the addition on estimate basis itself indicates that
the books of account have not been accepted and have been
rejacted while determining the assessable income at the hands
of assassee, In the case of assessee in regular assessment
proceedings books of accountt were rejected and income was
estimated as net profit percentage of business receipt at the
hands of various business entities of assessee group. In the
course of remand proceedings, the A.O. had made further
exercise to identify the credit entries in the diary having nexus
with withdrawals from the bank accounts of sub contractors. The
A.0. in the remand report has made general observation that the
credit entries in the seized document are withdrawals from the
accounts of sub contractors. However in remand repoit no
specific amount/name of sub contractor has been identified by
him as to credit of whom it was in the seized document. The
exercise in the remand proceedings was only to demonstrate
that the credit entries in the seized document are in relation to
amounts withdrawn from the bank accounts of sub contractors.
¢ is seen that the work executed by assessee group Is mainly in
relation to work of various government organizations. The State
Government has due process of verification as regards to quanty
and guantity of work executed before release of payment. In the
case of assessee the work fs allotted by Government year after
year, This itseif js demonstrative for the fact that the 5State
Government has no question as fo quality and quantity of work
executed by assessee. The execution of work is not disputed by
A.0. In the case of assessee work execuled is undisputedly
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through sub contractors. In view of payments made by assessee
to sub confractors cannot be outrightly rejected as is being
attempted by the Id. A.O.

16.1 On perusal of various observations made i1 the
assessment order as regard to seized documents inventorized as
B-1 to B-65, it is evident that the aforesaid documents do not
pertain to any one of the business entities Of 3s5E558€ Group.
The aforesaid seized document had been maintained by late Shri
Gotulalii Bhangdiya on .memorandum basis for making the
notings in respect to handling of cash relaling o activities of
business. The receipt side of assessees diary has beern
conciuded by A.O. to be out of withdrawals from the bank
account of assessee group as well as from the bank accounts of
sub contractors. In the assessment order as well as in the
remand report submitted by A.C. there is no allegation that the
receipt side of the diary contains any recept over and above in
respect to activities of business dedared by assessce in the
return of income. In other words, the credits appearing are in
respect to activity of execution of the-various works for Irrigation
Department and other government agencres.

16.2 In tha case of assessee much prior to the date of search
an action 1334 of 1.T. Act 1961 has taken place on 1 7/2/2009.

In the case of assessee payments made [0 Varigissaem.
contractors was a matter of dispute by the A.O. pursua '_"T-‘::r;;;
survey proceedings. A.O. had alleged in the courseof ey}'._;f-.
proceedings that the expenditure dlaimed on account of payiient, er
to sub contractor is bogus/infiated, The regular assessments .
have been framed in the case of assessee for the assessment
years 2006-07 to 2008-09 wherein in the payments made to sub
contractor have not been accepted and net profit rate was
applied in regular assessment framed. in fact assessments
framed subsequent fo survey proceedings for assessment years
2006-07 to 2008-09 have again been framed as re-assessments
for above stated assessment years in terms of provisions of
section 1534 of I.T. Act 1961,

16.3 The seized document is not pertaining to any single entity
and it is record maintained in respect to movement of money by
late Shri Gotulalii Bhangdiya in the form of cash fiow. The
2foresaid submission of assessee has also been affirmed by two
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employees in whase handwritings the seized documents are
found to be wriften.

16.4 The analysis of income assessed by the AC in percentage
torms in the various vears falling in the block period as under:

Income from Contra usiness essed By ADin

Particular AY AY AY AY AY AY AY

2006-07 2007- 2008-09 2009- 2010- 2011- 2012-13
: 08 10 11 12

M/s. M G Bhangdiya 11.79% 41.27% 30.60% 1R.EQ%,  27406% 49.50%

MKS Constro Venture P, Ltd. 9.34%

Mis. Mabendra Construction 10,780 43.13% 25.44% 1i04% 21.79%  331.05% 2F.73%

t4/s. Mahendra Const. & MG,

Bhangdiva IV 49.53%  F344% 1769% 41.81% 16.03%

M/s. k.M. Bhangdiya - 1197% 23.36%  26.76% 26.26%  15.22%  13.94%

MKS Acme Build P Lid 10.28%

E‘g;ﬂf Bhangdiya and Hitbhav 66.53% 11.98% 27.83% 0.00%

M/s. M G Bhangdiya and 53

PATIL TV B4 8700 120.92% 13.18%

M{s K. M Bhangdiya ¥ 25.28% 39.52%

Miteon Infra Project P Ltd 1.07%  10.00%  10.00%

Consolidated 12.36% 47.01% 74.36% 1857% 34.25% 49.97% 44.59%

The income assessed in various years by the Id. AO varies from
9.34% (o 129.92% and brings in absurdily i income
determined with reference to business recelpts for VArious years
under consideration, The above analysis also fully Justifies, the
determination of income should be at net profit rate of receipts
at the hands of appellant group.

16.5 The perusal of the assessment order would make it
evidenit that the source of income Of the various business entities
of the various group is only in respect to execution of
government contracts and it has no other major activity of
husiness where from the income is derived or generated, The
notings found in the seized documents are part of the gross
receipt received from the government department. The various
noting in the seized document are part of the gross receipt of
contract received by group entities is not disputed. The inference
drawn by A.O. is that the entries in the saized document are by
inflating the sub contract payments which have been utilized for
incurring  iflegal  expenses.  In the case of assessee no
corroborative evidence or material was found during the course
of search or anvthing has been brought on record subsequently
in the course of assessment proceedings to establish that the
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notings made in the seized document are in relation to incurring
of any iegal expenses. Thus, the AR has pleaded that the
explanation submitted by assessee as regard to movement of
money noted by late Shri Gotulaljee Bhangdiva is plausible and
reasonable explanation which has been disbelieved/discarded for
no valid justification. I find substantial force i the submission of
appefiant.

16.6 The perusal of the seized document would make it evident
that it cannot be identified to one individual business entity of
assessee group. The fransactions noted in the seized document
are of mixed nature being business, personal and investment.
The document being niof related to any one identified entity, the
notings made cannot be held as unexplained credit to be
apportioned amongst the various business entities. In fact, even
as per the A.C. the seized document does not belong to any one
assessable individual. In the absence of seized docurnent being
identified to any one individual entity and same being not
identified to any business entity, it cannot be held o be as
belonging to business entity so as to make estimated addition at
the hands of various business entities in proportion o the
turnover.

16.7 The AO. at para 6 of the assesgmeifs
order Bas observed that the assessee group -;‘br;xg e
2006-07 to 2012-13  has  debited Rs.361 *' colf :
towards  sub-contract payment ot of .. gross ©
contract  receipts  from  the Government (otaling to
Rs.579 crores which s more that 62%  of  gross
receipts. It /s seen that sub-contract payments
include  various payment lo associale  concemns which
are considered 35 receipts  in the case  of
associate concerns  for making assessmemt by same
A.O. The actual payment to oulside sub-contractors Is
Rs.263 crores only which is 45% of gross contract
value. The finding of AC. to  the extent of sub-contract
expenses at 62% is factually not correct,

16.8 In assessment order at para 5.1, the A.C. has discussed
the significance of the diaries B1 to B65 and has observed as
uraer:
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“The analysis of the entries in the diaries reveal that on
receipt side various _receints including recgipts from
withdrawals from bank accounts of group entilies and sub-
contractors were recorded and on payment side entries of
expenses_like interest payments, repayment of foans,
deposits _into _bank accounts, house hold expenses,
personal expenses, payments to varous persons in cash,
investment in properties etc,_were recorded, For the F. Y.
2006-07 to 2008-09 and 2011-12 the cash books and the
ledgers mainly contain the cash recejpts and the payment
entries in cash. It is interesting to observe that some of
the entries in these diaries were also reflected in the
reguiar books of accounts maintained by the assessee

group.

In the same para in answer to question No. 30 from the
statement of Shri Mitesh Bhangadiya recorded on oatfi on
20/07/2011 it is evident that it is stated that seized documents
are details of cash fow. The A.O. at page 9 in the same
paragraph has observed that they contain probable extraneous
gratifications, It is evident that A.O. has no evidence on record
for any illegal gratification but observation is made on inferences
and presumption. The observation at para 5.1 infact clearly
explain the nature of entries found noted in the seized document
to be in the nature of cash flow. The A.O. has also recorded that
receipts are from bank accounts of group entities and sub-
contractors. On the face of such observation conclusion of A.O.
holding that credit entries are assessable income at the hands of
assessee as unexplained credits is unjustified.

16.9 The A.O. at para 6 of assessment order has discussed the
nature of sub-contracts. The A.O. has on enqguires from bank
gocount found that withdrawals made has been credited in daily
cash balance of diaries. The A.O. on inference has observed that
same are utilized for unaccounted payments. The A.0. at page
17 has observed that most of the sub-contractors are name
lenders and are of meager names and some are empioyees. The
names observed are Shri Kesharsingh Rofele and Firous Khan
afe. It is seen that both individuals as observed are assessed by
same A0, The income from sub-contract work done for
assessee has been accepted in the assessment framed /s
143(3)/153C of LT. Act 1961 on the same date. The receipts
from assessee having been accepted for assessing income at the
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hands of such individuals, payment made by assessee cannot be
doubted as non genuine at the hands of assessee. Similarly
A.0. has observed names of other subcontractors. Out of names
of sub-contractors observed Shri  Samjay Malani Shri
Chintaman M, Nakade, Shri Vishal Rachalwar, Shri Dwarkadas
M. Bhutsda, Shri Dnyaneshwar Meshram and Shri Surest
Masram have been assessed w/s 153C by the same A.O. The
receipts from assessee having been accepted for assessing
income at the hands of sub-contractors, payment made by
assessee cannot be doubted as non-genuine at the hands of
ASSEEEE .

16.10 The A.O. at para 7 has made analysis of diaries
marked on Bl to 865. AQ. af para 7.1 it is categorically
observed that receipt side contains amount withdrawn from
banks of assessee group concerns and individuals. The financial
year wise receipts entered in these diaries were computed at
182.52 crores. It is strange that A.Q. at one hand observed that
withdrawals from bank account of business concern and
individuals is credited on left side of the diaries and at the same
time he concluded the same as unaccounted incorte. The A.0.
has not doubted the deposit in the bank account of assessee. In
fact they are deposit of receipt which are considered as income
withdrawals of such amount cannot again be assESS‘ecf as
income. This clearly shows incorrect and unjustified ap,qr’ fﬁ:r
determining the income, L g

. "';-r _."fc_‘.}
16.11 The A.O. has observed in various part of aﬁesﬂnenf-ﬁ
order that amount withdrawn from diaries is ulilized- for
unaccounted payment or unallowable expenses like gratification
paid to various polfticians and Government employees. The
assessment record does not show any corroborative eviderice on
record fo hold that assessee has made payment of any illegal
gratification. In fact A.O. at page 9 has observed that payment
made in cash is for probable extraneous gralification which
supports the submission made that assessee has not paid any
ifegal gratification.  The condusion of A.O. /s on assumptions
and presumptions which are unjustified. The A.O. although has
computed payments out of seized documents out has not
brought on record any corroborative evidence to support his
inference/ conclusion drawr,
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16.12 The working made by A.Q. at page 36 to 38 about
analysis of payment out of seized documents are just adverse
inference drawn on assumptions and is not based on any
corroborative evidence on record.

16.13 The A.O. at para 8 has observed as to confronting of
seized documents to assessee. The replies submitted have been
partly reproduced. It is seen that in the course of search the
statement of the assessee was recorded on 20/07/2011 and
assessee has explained in answer to guestion No.30 that seized
documents are details of cash flow and same has been
reproduced in assessment order on page 5. During the
assessment proceedings too, the assessee has explained that the
diaries are notings for movement of cash in reply to question No.
73 in the statement recorded on 27/07/2013. The assessee all
along in the course of assessment proceedings had explained
that the seized documents are fo be in the nature of notings for
mavement of fund. It was explained in the course of assessment
proceedings that the sub contractors on withdrawal of money
From their bank accounts used to keep in trust/safe custody the
amounts which are found to be noted in the selzed documents,
The explanation submitted by assessée was verffied by the A.O.
and it was found that the withdrawals made from the bank
accounts of the sub contractors is on certain occasion crédited in
the seized document It was further explained that the
amounts credited in  the sefzed document being the
amounts received from the sub contractors were remiited to
the sites where such sub contractors work executing  the
work. The amotnt remitted was through any representative of
the sub-contractor or any person going to various sites which are
located at remote places. The seized document comtains notings
in respect to handiing of cash by late Shri Gotulalii Bhangdiya
who has expired in Aprif 2011. The assessee in the course of
assessment proceedings has explained to best of his ability as to
how notings happened fo be made in the seized document. The
statement as made at the time of search continued to be the
same in the course of assessment proceedings that the seized
documents are in respect to movement of cash with regard to
activity of business, personal expenses and investments made by
assessee, The Investigation Wing of the Department nor the
A.O. in span of almost more than three and half years have not
brought any evidence on record to show that the various notings
made in the seized documents are in relation to any iiegal
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expenses incurred by assessee. The explanation submitted by
assesseg was substantiated by submitting independent evidence
of affidavits of sub-contractors that they had collected back the
amounts deposited with late Shri Gotulaljee Bhangdiya. The
various persons who had submitted the affidavits have not been
cross examined subsequent to affidavits submitted and nor any
material or evidence on record has been brought to dislodge the
averment made in the affidavits. The contents of the affidavits
have gone unrebutted and have fo be taken as true and correct.
The aforesaid proposition is in line with the law laid down Dy
Hon'ble Apex Court in the case of Mehta Parekh reported at 30
ITR 181 (5C) wherein it has been held that!

"No further documents or vouchers in relation to those
entries were called for, nor was the presence of the
deponents of the three affidavits considered necessary by
either parly. The appelfants took it that the affidavits of
these parties were enough and neither the AAC, nor the
ITO, who was present at the hearing of the appeal before
the AAC, considered it necessary to call for them in order
to cross-examine them with reference to the statements
made by them in their affidavits. Under these
circumstances, it was not open to the Revenue (o
challenge the correctniess of the cash entries or the
statements made by thuse deponents in their affidavits.”

16.14 The A.O. has observed that the various sub contractors
in the case of assessee are bogus. The A.O. has listed the names
of such sub contractors at para 9.1 of the assessment order. It
is observed that the aforesaid sub contractors are afso assessed
by the ACIT, Central Circle-2 (1), Nagpur who is also the A.O. of
assessee group. In cases of such sub contractors notices under
section 153C of ILT. Act 1961 were issued and returns were
submitted by such sub-cortractors pursuance to receipt of nofice
under section 153C of I.T. Act 1961. The assessments have been
framed under section 153C of LT. Act 1961 by the same A.Q.
wherein income returned in respect to business income shown
arising to such sub contractors out of recefpt received from the
assessee have been accepted. The A.O. having accepted the
business receipt at the hands of sub contractors for determining
the income in the cases of sub confractors could not  have
concluded that the pavments made by assessee to such sub
contractors are bogus.
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Considering the entire evidence on record and tact that in
the case of assessee books of account have not been accepted
in the past assessment years, I am of the considered opinion
that assessee’ s income in the case of assessee needs to be
estimated on the basis of business receipts and that would be
most appropriate and reasonable manner for determination of
income at the hands of assessee group. The addition made by
AC. by referring to seized diaries is unjustified and
unsustainable for various reasons observed hereinabove. The
income of assessee need fto be determined at estimated
percentage of business receipt at the hands of respective
assessee’s of group.

17.0 It is settled proposition of law that the income sought fo
be taxed shouwid be in the nature of real income of assessee. The
aforesaid proposition is in fine with the decision of Hon'ble Apex
Court in the case of Sanmjecv Woolen Mills vs. CIT reported at
279 ITR 434, In the case of assessee the A.O. has made addition
during the block period to the tune of Rs.182.52 crores. The
addition made is over and above income offered by assessee in
the return as additional income of Rs.26 crores offered during
the course of search and Rs. 11 crores offered during the course
of survey proceedings for the years falling in the block period. In
the course of search assessee is not found to have possessed
any stich huge undisclosed assets so as to justify assessment of
such huge income at the hands of assessee. The addition made
by A.O. of such huge income cannot be held to be justified on
principle of real income as settfed by Hon'ble Apex Court. The
addition made by A.C. this /s clearly excessive and
unreasonable.

18.0 It is seen that in assessment framed in the case of M/s.
Admane Construction Co. for assessment year 2005-06, A.O.
had made additions in respect to bogus labour payments, bogus
sundry creditors and other disallowances. In the appeal filed by
such assessee before CIT (Appeals) it was held that the income
needs to be determined at fthe estimated percentage of
business receipt towards cvil construction and accordingly it
was directed to assess net profit at 8% of the contract receipt,
The department challenged the matter before the Hon'ble
ITAT seeking to sustain specific additions on account of bogus
labour payments and bogus trade creditors, The appeal filed by
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the revenue was dismissed by Hon'ble ITAT in ITA No.
93/Nag/2012 vide order dated 01/05/2013. The appeal filed by
the revenue against the order of ITAT has also been dismissed
by the Hon'ble Bombay High Court, Nagpur Bench in ITA No.
134 of 2013 vide judgment dated 09/12/2015. The ratio lad
down in the aforesaid case fully supports the submission of the
assessee that in the case of assessee determination of income
on estimated basis is most reasonable and rational manner for
determining the tax liability at the hands of assessee.

19.0 In the case of Shri Mitesh Bhangdiva and Groug, an action
under section 133A of I.T. Act 1961 was also taken by the
Department on 17.02.2008 prior to the date of search. In the
course of survey under section 1334 of L7, Act 1961, the
statements of various sub-contractors were recorded and the
verification of the records maintained by assessee group was
undertaken by the A.C. having jurisdiction. In the course of
survey action in pursuance to discussion with the A.O. and after
considering the fact that no complete record was avaiable with
assessee as well as with the subcontractors executing the work,
ft was agreed to offer additional income at Rs. 11 crores
amongst the various business entities the Bhangdiya group for
the assessment years 2006-07 to 2009-10. The aforesaid
assessment years covered by survey action are also forming e -
part of the block period which is assessed in terms of provis
of section 153A of 1.7. Act 1961. In the case of the a:;-se.:‘g
.. grodp, prior to the aate of search, regular assesSmens. ware” «
e Y completed up to assessment year 2008-09. In the reGtdar
: assessments framed, the AO after considering the additional
income offered at the time of survey proceedings and the facts
and circumstanices on record induding that payments made o
sub-contractors and varifous defectsymistakes as found during
the course of survey, had estimated the net profit at 14% of the
net receipts computed at the time of assessment proceedings.
The aforesaid estimated addition made at the hands of assessee
were subject matter of challenge before CiT(Appeals), Nagpur.
During the period while appeliate proceedings were pending,
action under section 132¢(1) of L.T. Act, 1961 had taken place at
the business premises of assessee group on 19.07.2011. The
CITrAppeals) after noticing the fact as regard to action under
section 132(1) of I.T. Act, 1961 at the premises of assessee and
considering the additional disclosure made by assesseg group in
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the course of search proceedings, had dismissed the appeal filed
by assessee vide order dated 05.03.201.2.

20.0 The order passed in the case of assesseg i
appeliate proceedings was chalfenged before Honble ITAT,
Nagpur Bench, Nagpur, The Hon'ble ITAT, after considering the
entire material facts and evidence on récord, concitided that
assessee group to be assessed at 12% of the receipts and
thereby granted part refief in the cases of varfous assesses of
Bhangdiva group.

21.0 It is thus seen that prior b0 proceedings having been
initiated under section 132(1) of LT, Act 1961, anr action under
section 1334 of LT. Act 1961 had taken place at the business
premises of assessee on 17.02.2009. Pursuance to action under
section 1334 of I.T. Act 1961, a lump-sum amount was offered
for taxation in respect to various assessment years which are
also forming part of block period for the search. In the case of
assessee books of account were not accepted and were rejected
in assessment framed under section 143(3) of LT, Act 1961. It is
g fact on record that books of account had not been accepted for
the purpose of framing assessment at the hands of assessee. In
view of the above verification of entries with reference to reguiar
books of account fooses refevance and has no bearing for
determiting assessable income in the hands of assessee.

22.0 In view of the above facts and circumstances and keeping
in view of various infirmities and various judicial decisions as
discussed in foregoing paras of this order and to meet ends of
justice, to my considered opinion, it would be fair and
reasonable to adopt the net profit @ 16% on the gross receipts
of Rs.579 Crs.; being the turnover of the various group concerns
for the block period from AY 2007-08 to AY 2012-13 in the
respective years of the block and bring the same to the taxation
on the guidelines determined by the Hon. ITAT, Nagpur Bench,
Nagour in ITA No.268, 269 & 285/Nag/2012 vide order
atd.07.03.2013 on the similar activities of business as well as
deficiencies found in the case of the appeilant during the course
of survey action conducted at the premises of the appellant
group on 17,02.2009. The relevant facts as emanated from para-
4 of the order of the Horble ITAT in the case of the appeflant
are as unaer:
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g Brief facts of the case are that a survey /5. 133A of
the Income Tax Act 1961 was carried out in the business
premises of the assesses and his associates on
17.02.2009. During the course of survey operations it was
found that most of the bifls, vouchers and other evidence
in support of the entries in the books of account like
fabour charges, materigl purchases, ‘machine hire
charges, site expenses, sub contract expenses, oil and
fubricants, repairs and maintenance elc. pertaining to this
AY. were not available. Statement of S Mitesh
Bhangadiva was recorded under Section 133A and /5.
131 of the Act on behalf of the assesse. In the statement
dt24.02.2009 and 13.03.2009 in response t0 varous
questions relating to the genuineness of the payments (o
third party sub contractors and in respect fo other
deficiencies, the assessee admilted additional income in
group cases of Rs. 11 crore and proportionately were
allocated between aff the assessment years relaling to
these four assessee. For the year under consideration f.e.
for assessment year 2006-07 in case of Sr Mithesh
Bhangadiva, the additional income was offered at
Rs.23 97 361/~ besides the income shown orginally at
Rs.23.63,910/-. Due tax was paid before the issuance of
notice under Section 148 as admitted by the AQ in para 2
of his order. The important contents of submission
recordad on 24-02-2009 and 13-3-2009 of S Mithesh
Bhangadiva are incorporated in the order of the AC. In
query of question No. 11, it was answered that during the
course of survey, it was noticed that there are certain
discrepancies and omissions and to cover up all such
discrepancies we have made out mind fo offer additional
income over and above the regular income. We are under
the process to determine such additional income to avoid
litigation and, to buy peace of mind. Thereafter in
response to guestion Nos. 18 & 19 of the statement
recorded on 13-3-2009, it was answered that the sub
contractors were awarded the sub contract work by our
firms as per contract notes and the nature of sub
contractors has been that lzbour charges and machine hire
charges. The sub contractors by and large Hliterate and
therefore, their books of accounts found fo be incompiete,
without maintenance of any bills and vouchers, The
expenses incurred By our firm has been on the basis of the
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so called vouchers raised by them and therefore, there
appears the discrepancies in the expenses claimed. It
was further stated that the assessee has admitted in fiis
previous statement recorded during the course of survey
that there are certain discrepancies and anomalies in the
sub contract expenses in their books of accounts, non
availability of bills and wvouchers for the past lthree
assessment years. Accordingly, it was submitted that
there were certain discrepancies and anomalies in the
sub  confract accounts,  in books of accounts for
assessment years 2006-07 to 2009-10. The assessce
deciared the additional income of Rs. 11 crore in their firm
and the fve sister concerns in the assessment year 2006-
07 to 2009-10. The working of the additional income of
Rs. 11 crores wilf be done accordingly and the same will
be shown. These part of the statements have been
incorporated in the order of the AO as state above.
Thereafter the AQ started scrutiny of the case. The AC
noted that the assessee fias shown various expenses
under the head labour & wages, machine fire charges,
site expenses and sub coptract expenses elc. on very
higher side, which are not supported by valid vouchers.
Neither any further evidence was filed. It was also
observed by the AC that since (there are varnous
deficiencies in  accounts of sub contracts and  the
assessee has offered a sum of Rs. 23,97, 361/~ on account
of discrepancies in respect to sub contract, therefore,
he proceeded fo make further addition on account of
various deficiencies i.e. in absence of bills and vouchers,
excess claim towards machinery hire charges, verfication
of applicabiiity of provision of Section 194C and denial of
alfeged sub contractors regarding the sub contract given
by the assessee. All these discrepancies are noted by the
AQ in his order. Thereafter in para 7, the AO has observed
that after having rejected the books of account of the
assessee under Section 145(3) of the Act, the profit of the
assessee has to be estimated reasonably. The AQ also
ohserved that the assessee has dedlared net profit ratio of
&% and 7% of the total furnover in assessment years
2006-67 & 2007-08. After offering additional income of
Rs.23,97.360/- for assessment year 2006-07, the results in
revised net profit comes to 12.87% of the contract
receipts. However, this net profit was found by the AD on

=i




tesis 1.T.A.Nos.62 to 65/Nag/2016

{{‘5821 IT.ANGs.274 tao 2276/ Nag/ 2016 ﬂ
1.T.A.Nos.282 & 283/Nag/2016 g
lower side. The AC noted that in one of the group case
namely, M/s. Mahendra Construction & M.G. Bhangadia
(VvV}, who had dedared additional income of Rs. 1,57,47,
760/- in the Assessment Year 2007-08, which gives a nel
profit ratio of 13.84% of the net contract receipts. In view
of these facts the AQ adopted 14% net profit. Thereafter
the AO completed the assessment and made addition
of Rs. 30.12.722/- against additional income shown by
the assessee at Rs. 23,87.360/-, which resufted further
addition of Rs.6,15,362/-."

23.0 On the above material facts, the matter was carried
over to (IT (A), Nagpur who has confirmed the net profit
adopted @ 14% by the AO on the gross receipts emanated from
the records. On subsequent appeal the Hon'ble ITAT, Nagpur
Bench, Nagpur after considering the above material facts, has
directed the AQ to adopt the net profit @ 12% of the gross
receipts. The relevant finding of the Hon'ble ITAT, Nagpur
Bench, Nagpur in the case of the Bhangdiya group on the
identical material evidences impounded during the survey action
is reproduced below for better appreciation of facts:

v7.  After considering the submission and perusrng e
material on record, we find that the assessee ﬂ'e
succeed in his appeal in part. We noted for rfse yei

s \ consideration i.e. for assessment year 2006- ‘,t ”
Sl A assessee’s NP rate comes to 12,67%, for assesselt vead
oE T 2007-08, the assessee's NP rate comes to~ £0.55%,

o respectively. We also noted that if the NP rate of all the
’ concerns are taken into consideration, then it is seen that
alf the assesses have shown government receipt atf
Rs.258,55 37 850/~ and income on these contracts have
been shown by these assessee at Rs.6,49,57,111/- which
gives a NP rate of 6.38%. The assessce has offered
additional incomne declared during the survey at Rs. 11,
03,85 877/-, which gives a NP rate of 4.27% and the tolal
NP rate in all these concems comes to 10.65%. OF course,
the additional fncome of Rs. 11 crore or odd was
segregated proportionately on the basis of contract
receipts in the hands of each concern. In case of M/s
Mahendra Construction & M.G. Bhangadia (JV) , the NP
rate comes to 13.84% i.e. for assessment year 2007-08
and this rate has been adopted by the AQ and has applied
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tha NP rate of 14% in all the years in case of all these

assasses on whom a8 survey was condiicted. In view, this

approach of the AQ was not correct approach. In case of

M.G. Bhangadiva, the NP rate of three years come to

987% . whereas in case of other assesses i.e. Sarjay

Heda, M/s Mahendra Construction & M.G. Bhangadiya (V)

, the NP rate comes fo 9. 50% and in case of M/s

Mahendra Construction & M.G. Bhangadiya (v, the

average NP rate of three years comes (0 11.28% and in

case of M/s KirtikumarBhangadiya, the NP rate comes to

8.72% and in case of M.G, Bhangadiya and M/s Mahendra

Construction & MG, Bhangadiya (JV) , the NP rate comes

to 6.12%. In case of M.G. Bhangadiya and 5.5. Patil &

M.G. Bhangadiyva, the NP of three years comes to 11.55%.

As stated above, the average NP rate of all the assesses

for ol the three years comes o 10.65%. Therefore, il ot

view, a rational approach shouid have been adopted by

the AQ or by the learned CIT (A). For one case e Mis

Mahendra Construction & M.G. Bhangadia (JV), the NP

rate was 13.84% and if this rate is applied in all other

cases, which in our view, is not Justified. However, there is

also no dispute that there were 50 many discrepancies in

maintaining vouchers, bills, sub contracls agccounts and

g other heads, which were not verifiable, therefore, the

R RENY, acsessee and his group came forward to offer an

,ﬁ“’/ additional income of Rs. 11 crore and the same has also

"% offered and due tax has been paid. Since as stated above,

there are certain discrepancies, we are of the view, that if

NP rate of 12% is adopted instead of 14%, that will meet

the end of justice. We made it clear that where NP rate

shown by the assessee in any year s more than 12% then

the more NP rate shown by the assessee has to be takern

a5 assessee has declared himself and in other years where

NP rate shown by the assessee is lower than 12%, then

12% NP rate has to be taken. The AC will recompiited the

income accordingly. For the sake of dlarification, in case of

acsassee for assessment year 2006-07, the NP raté comes

to 12.87% after showing the additional income, therefore,

the income shown by the assessee has to be accepted.

However, for assessment years 2007-08 & 2008-09, the

NP rate shown by the assessee after additional income

comes to 10.69% and 10.53%. The AC will adopt the rate
of 12% and will compute the income accordingly. ”
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24.0 On careful examination of records, it is found that the
evidences surfaced from the material found and seized in the
course of search & seizure action conducted at the premises of
the appellant are fdentical and simifar in nature. The Hon'ble
ITAT, Nagpur Bench, Nagpur has delivered s judgerment
directing the AO to adopt 12% of the gross receipts as net profit
and bring the same to tax. It is also vital to mention that the
block period for search comprises of 07 assessment years i.e. AY
2006-07 fo 2012-13. The survey period comprises of assessment
years [.e. AY 2006-07 to 2009-10 in which the Horn'ble ITAT has
delivered its judgmernt, Thus, the AY 2006-07 to 2009-10 in the
case of the appellant group are overlapping in respect of survey
and search proceedings, where the facts and activities are
sirmiar in nature.

25.0 The Id. AO in para-6.4 of his order has recorded a finding
that statements of 17 sub-contractors to whom payments have
beenr made by Bhangdiva group under the head sub-contract
pavments were recorded during the survey proceedings as well
i which they have confessed that they were mere name
lenders. At page 2 & 3 of the assessment order for A.Y. 2007-08,
dated 31/12/2009 guestion and answer of Shri Mitesh Bhangdiya
from the statement recorded on 13/03/2009 during the stirvey
proceedings are reproduced. Perusal of question answer
reproduced in the said assessment order indicates that during
survey proceedings, it was found that sub-contractors were non-
existent and some have denied of carrying out the full quantum
of works. The sub-contractors had not kept proper record. A
finding to that affect that three of the sub-contractors have
denied of carrvinig out the contract works is also found noted at
para no. 7.1 of the said order. Thus the finding of the Id. AC
that the fssue of payments to sub-contractors and ihe
genuinengss of such sub-contractors in question was similar to
that in the survey proceedings conducted on 17/02/2008.
Therefore, the facts and the circumstances and the nafure of
evidences found and seized during the cotrse of search action
and the survey action prior fto search action in the case of the
appelfant are simifar. Therefore, the ralio of the decdision of the
Hon. ITAT Nagpur Bench, Nagpur in the case of the appeliant for
survey appeals for AY 2006-07 to 2009-10 is mutatis-mutand!
applicable to the present appeals more particularly; when four
assessment vears ie. AY 2006-07 to 2009-10 pertsining lo
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swrvey period are also forming the part of the block period for
the search action. The AC in para-6.5 has mentioned that in the
absence of some of the sub-coniractors, the statement of their
father was recorded and based on such statements has
concluded that some of the sub-confractors were Ffound to
be empioyed with the Bhangdiva group as drivers etc. in this
regard, it is vital fo mention that the statement of father of the
sub-contractor is not of any consequence so far as the
lransactions have been performed by the sub-contractors.
Therefore, such statements are inadmissible under the law.
It is also vital to mention that the Id. AO in the case of the
appeliant for AY 2006-07 has accepted the income declared by
the appellant w/s 1534 @ 12% of gross receipts under similar
circumstances. Thus the Id. AQ having admitted the income
aeclared by the appellant @ 12% in AY 2006-07, is not justified
in making huge additions in subseguent assessment years.

25.1 Since the facts and cdircumstances in the years under
gppeal are simitar to that of the facts and circumstances brought
out by Homble ITAT in its order as reproduced above for AY
2006-07 to 2008-09 wherein the Hon. ITAT, Nagpur Berich,
Nagpwr has dealt with similar activities and situations as found
during the course of survey action covered by these years. The
only material difference however is that in the years under
appeal, the search aclion has alsp resufted into detection of
unaccounted assets fo the tune of Rs. 26 Crs . and unaccounted
Jjewellery of Rs. 2.37 Crs . which had not been disclosed by the
appeflant group in thelr respective retums fifed nor the sources
for acquisition of such assets could be explained satisfactorily.
Therefore, to cover up the investment in undisciosed assets and
jewellery, the net profit is directed to be adopted at the
enhanced rafe of 16% of gross receipts of Rs . 579 Crs . as
against 12% determined by the Hon. ITAT because the issue of
undisclosed investment in assets and jewellery was not there
before the Hon. Tribunal in the appesils against the orders
passed pursuant to the survey proceedings. But in the present
appeals, the issues relating to undisclosed investment in assets
and jewellery are also involved, therefore, to cover up the
undisclosed investment in such assets and jewelflery to the tune
of Rs.26 Crs. and Rs. 2.37 (rs., the net profit is directed to be
adopted at enhanced rate of 16% of gross receipts of Rs, 579
Crs. of the group. Accordingly, in the case of the appellant the

J—
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total income /s defermined @ 16% of the gross receipts in each
year.

25.2 Therefore, respectiufly following the decision of Hon.
ITAT, NMagpur Bench, Nagpur, to my considered opinion, in the
facts and circumstances of the case, it would be fair and
reasonable o meet the ends of justice to estimate the net profit
on the tofal turnover of Rs. 579 Grs. on the guidelines set in by
Hon. ITAT in the case of the appellant on the similar set of facts.
The facts and circumstances and the material evidences found
and seized in the course of search action are similar to that of
the evidences detected in the course of survey action as is
evident from the finding of the Hon. ITAT in s oarder
in  the case of the appellant as reproduced above except that in
the course of search action assels worth Rs.26 Crs. and jewellery
worth Rs, 2.37 Crs. were found as undisclosed assets, Therefore,
fo cover up the undisclosed investment in the immovable assets
of Rs. 26 Crs. and in jewelfery of Rs. 2.37 Crs. the net profit is
directed to be adopted @ 16% of total turnover of Rs. 579 (rs.
which comes to Rs. 92.64 Crs. which in my considered opition is
the reasonable income which could be determined from the
activities of business of the assessee group for the block period.

25.3 In the case of assessee group work received from .
Government is executed by assessee itself or through c'mry the
sister concern, in the case of assessee group subsequeﬁ.tv
1334 proceedings on 17/2/2009 assessment were J?amﬁ'ﬁ' by -
estimating net profit on receipts for Asstt. Year 2006-07 to 2008-
09.  The assessment proceedings inftiated for Asstt. Year 2009-
10 pursuance to survey stood abated in view of action u/s
132(1) of I.T. Act 1961 in term of provision of sec. 153A (2) of
LT, Act 1961, In the regular assessment proceedinigs for Asstt,
Year 2006-07 to Z2008-09 net income was estimated on the
receipls of assessee excluding the receipts for contract given fo
Sister coricern and offered as receipts at the hands of such sister
concers. Similarly for estimating net profit at the fands of sister
concem sum total of receipts from Government and from other
sister concern were clubbed o determine receipts on which net
profit was estimated. The above methodology for determining
receipts for determining income was accepted by assessee as
well A.O. in Assit. Year 2006-0G7 to 2008-09 and such
assessments have achieved finality in appeflate proceedings. I
therefore direct that receipts for estimating income be taken at
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the hands of various business entities as per methodology
adopted by A.Q. for Asstt. Year 2006-07 to 2008-09 in reguiar
assessment framed subsequent to 1334 proceeding  on
17/2/2009 and net profit at 169 be applied on such receipts of
Rs. 579 crores for all the years fafling within the block period,

26.0 The search & seizure action resufted info detection of
undisclosed assets worth Rs.26 Ors., which, according to the
AQ. were nefther disclosed in the refurns filed nor the sources
for acquisition of the same could be explained satisfactorily.
Therefore, the Id. AQ has treated the same as undisclosed
assets, hiowever, affowed the felescopic benefit of undisciosed
assefs against the undisciosed income determined. The appellant
has not filed any additional evidence to explain the undisciosed
assets, hence the same remains unexplained, However, since,
the income directed to be defermined @ 16% of gross receipts
at Rs. 92.64 Crs. Covers up the undisclosed assets, therefore,
the issue (s not reguired to be revisited again.

27.0 During the course of search action, the gold jewellery
stugded  with precious stones found from the residential
premises gt Dhantofi, Nagpur was valued at Rs. 2.63,00 660/ by
the Government approved valuer. However, the jewelfery
geclared by various family members of the group in their
respective balance sheet as on 31.03.2011 was only to the tune
of Rs . 2538 737/-Shri Mitesh Bhangdiya in his statement
recorded w/s 132(4) on 20072011 has admitted that the
balance jeweflery of Rs. 237,611,923/ has not been accounted
for in the reguiar books of account. Therefore, the excess
Jewellery found of Rs. 2,37,61,923/., according fo the AQ,
represents the unaccounted invesiment in the jewelfery in the
hands of the Bhangdiva group. However, since the unexplained
investrnent in jewellery is covered by the undisciosed income
assessad /n the hands of the Bhangdiva group, therefore, this
fssue also does not reqguired to be revisited during the appefiate
proceedings as the Id. AO has also affowed the telescopic benefit
of the same against the undisclosed income determined.

25 Coming to the evidentiary value of the impounded foose
sheet mentioned elsewhere, the Hon'ble Supreme Court in the
case of Common Cause (A Registered Society) and Ofhers vs.
Union of India and Others in Writ Petition Civif Appeal No. 505 of
2015 has observed as under:-
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16,  With respect to the kind of materials which have
been placed on record, this Cowrt in V.. Shukla’s case
(supra) has dealt with the matter though at the stage of
discharge when investigation had been compieted but
same Is refevant for the purpose of decision of this case
also. This Court has considered the entries in Jain Hawala
diaries, note books and file containing flogse sheets of
papers not in the form of "Books of Accounts”™ and has
held that such entries in loose papers / sheels are
frrefevant and not admissible under Section 34 of the
Evidence Act and that only where the entries are in the
books of accounts regularly kept, depending on the nature
of occupation, that those are admissible.

17, It has further been laid down in V.C. Shukla (Supra)
as fo the value of entries in the books of account that
such statement shall not alone be sufficient evidence o
charge any person with kability, even if they are refevant
and admissible, and that thev are only corroborative
evidenice. It has been held even then independemt
evidence is necessary as to frustworthiness of those
entries which Is @ requirement ta fasten the liability.

26. The Honble Supreme Court finther observed:- e
RO

17.  From a plain reading of the Section it is.marlest
that to make an entry relevant thereunder it must be:
shown that it has been made in a book, that book 'is’a*
book of account and that book of accournt has been
reguiarly kept in the course of businass. From the above
Section it Is also manifest that even i the above
requirements are Ffulfiffed and the entry becomnes
admissible as / refevant evidence stifl the statement
made therein shall not alone be sufficient evidence to
charge any person with fiability. It is thus seen that while
the first part of the section speaks of the relevancy of the
entry as evidence, the second part speaks, in a negative
way, of its evidentiary value for charging a person with a
habifity. It will therefore be necessary for us to first
ascertain whether the enfries in the documents, with
which we are concemned, fulfil the requirements of the
above section so as to be admissible in evidence and if this
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question s answered in the affirmative then only s
probative value need be assessed,

27, With respect to evidentiary value of reguiar account book,
the Hommble Supreme Cowrt in the case of V.C. Shukla 1998 (3)
SCC 410 has laid down. -

"37. In Beni v. Bisan Dayal it was observed that entries
in books of account are not by themselves sufficient fo
charge any person with liability, the reason being that a
man cannot be allowed fo make evidence for himself by
what he chooses fo write in his own books behind the
back of the partics. There must be mdependent evidence
of the transaction to which the entries relate and in
absence of such evidence no refief can be given to the
party who refies upon such entries to support his claim
against another, In Hira Lal v. Ram Rakha the High Court,
while negativing a contention that it having been proved
that the books of account were reguiarly kept in the
ordinary course of business and that, therefore, all entries
therein should be considered to be relevant and fo have
been proved, said, that the rule as laid down in Section 34
of Tie Act that entrics in the books of account regularly
Kept in the course of business are relevant whenever they
refer to a matter in which the Courf has to enqiire was
subject to the safient proviso that such entries shall not
alone be sufficient evidence to charge any person with
hability. It fs not, therefore, enough merely to prove that
the books have been reguiarly kept in the course of
business and the entries therein are correct. It is firthar
incumbent upon the person relying upon those entries to
prove that they were in accordance with facts,”

28, It is apparent from the aforesaid discussion that the loose
sheet of papers are wholly irrelevant as evidence being not
admissible y/s. 34 s0 as to constitute evidence with respect o
the transactions mentioned therein being of no evidentiary vaiue.

9, The Revenue as well as assessee being aggrieved has come in appeal
before us,
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10. Learned D.R., before us, vehemently relied on the order of the
Assessing Gfficer. By referring to the assessment order, it was pointed out
that the Assessing Officer has made the addition on account of the
disallowance of bogus contract payment in the case of the assessee for
block years from assessment year 2007-08 to 2011-12 by foliowing a
procedure for addition on proportionate basis. During the course of search
& seizure gperation, diaries in Annexure B-1 to B-65 were found. From
these diaries, it was noticed that the Bhangdiva Group had inflated the
expenditure by making the cheque payment and subsequently withdrawing
the cash from the bank account of the sub-contractor who were merely
name lenders. The Assessing Officer noted the total amount received by the
Bhangdiya Group noted on the receipt side was to the extent of Rs,182.52
crores within the block period. The Assessing Officer, out of the said sum of
Rs.54.40 crores found were the entries of withdrawal from the bank account
of sub-contractor recorded in the seized diaries in proportion to "theaf_:h?que
payments. The various concerns of the assessee group hé%madgﬁthe
payment by account payee cheque to the sub-contractor. - The""éaajsum

o belongs only to 21 sub-contractors out of the total more than 100 sub-

contractors. The assessee has contended that cash withdrawn from the
account of the sub-contractors, which is found reflected in the diaries, were
kept with Late Gotulalji Bhangdiya, father of Mitesh Bhangdiya by such sub-
contractors, which was being sent to various sites for the use of the sub-
contractors as per the requirement at the site. The Assessing Officer
however, discarded the explanation filed by the assessee and took the view
that all the 21 sub-contractors, which were duly examined by him, are
merely pame lender and amount paid to them under the head sub-contracts
are bogus payment and correspondingly the receipt by way of withdrawal
from the bank account of sub-contractor is liable to be added as

unaccounted income in the hands of the various group concerns in various
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assessment years of the block period in proportion to such payment. There
are more than 100 sub-contractors. Tha Assessing Officer examinad only 21
sub-contractors to which a sum of Rs.54.40 crores were correlated out of
the sum of Rs.182.52 crores found on the receipt side of the diary. The
Assessing Officer added the said sum of Rs.54.40 crores in the hands of the
respective group concern of Bhangdiya Group in proportion to the amount of
cheque credited by the respective group concern in the various assessment
year falling in the block pericd. For the balance sum of Rs.128.12 crores,
the Assessing Officer made his effort but cash withdrawal credited on the
receipt side of the diarles could not be correlated with the bank accounts of
the remaining sub-contractors. Therefore, the Assessing Officer added a
sum of Rs.128.12 crores in the hands of the various group concern on pro-
rata basis in proportion to the contract receipt declared by such group
concern in various years falling within the block period. 1t was pointed out
that the said diaries, which accounted for cash received during the block
period to the extent of Rs.182.52 crores from assessee’s group concern as
well as sub-contractors through withdrawal from their respective bank
account, also contains the details of the expenditure. The Assessing Officer
noted that the assessee has made unaccounted payment to the extent of
Rs.171.1G crore during the block period i.e. the assessment year 2007-08,
2008-09, 2009-10, 2010-11, 2011-12 and 2012-13 to the extent of Rs.7.99
crores, Rs.28.89 crores, Rs.19.17 crores, Rs.52.09 crores, Rs.50.33 crores
and Rs.12.09 crores. These payments consist of the payment made towards
gratification etc. by mentioning 'sir/saheb', payment towards Hawala to
Mumbai and other destination, payment towards immovable properties
transactions, payment towards house hold expenditure and other personal
expenses, payment towards the donation. Some of the payments made
were recorded in the books of account so far it relates to the expenses but

part of the payments were not recorded in the books of account for which
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our attention was drawn towards the assessment order especially para 5.1 in
which the Assessing Officer made the analysis of entries in the diary. It was
pointed out that on the payment side, entries of the expehses like interest
payment, repayment of loan, deposit into bank account, house hold
expenditure, personal expenses, payment to various persons in cash and
investment in properties are found recorded. 1t is apparent from the diaries
that the assessee’s group made the payment to the sub-contractor during
the aforesaid period to the extent of Rs.363 crores out of the receipt of
Rs.579 crores. The part payment so made as payment to the assessee
group itself proves that the payments to the sub-contractors were not
genuine and therefore, the Assessing Officer was correct in law in making
the addition to the extent of Rs,182.52 crore in the hands of the assessee
and assesseg’s group concerns, The CIT{A) was not correct in deleting the
addition and directing the Assessing Officer to make the addition by
estimating the income by applying a net prdﬁt rate of 16%.

11.  Learned AR., on the other hand, before us, vehemently gofifeaded

that the assessee and assessee’s group concerns are executin%ﬁ’tﬁé *rk‘ﬁf“
Irrigation Department and derives business receipts from State é‘ajerﬁen;t‘
The regular assessment for years falling within the block pElﬁd ‘fratrh
assessment year 2006-07 to 2008-09 have been completed by the Assessing
Officer rejecting the book result by estimating the income. The returns for
the block period in respect to notices issued u/s 153A have also been
submitted declaring income on estimated basis considering the income
disclosed u/s 132(4) of Income Tax Act 1961. The Assessee has declared in
the return filed in response to the notice issued u/fs 153A of LT. Act net
profit @12% of receipts from Government Department. Gross receipts as
shown by assessee for declaring income have been accepted and not

disputed. In the assessment framed, estimated additions considering the
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seized documents are computed and assessed in terms of contract receipts
declared in return. The CIT(A), after detailed discussion in his appellate
order and submissions of assessee, has concluded that assessee is liable to
be assessed at net profit of 16% of receipts resulting into upholding addition
to the extent of 4% of receipts. The assessee is seeking relief in respect of
the addition sustained by CIT(A) at 4% of the receipts from the
Government. The only dispute on the basis of the seized documents is the
claim of expenditure by the assessee on account of sub-contract expenses.
The Revenue has alleged that the claim made by assessee in respect to sub-
contract expenses is bogus/inflated. It was submitted that alf the sub-
contractors are assessed to Income Tax and are submitting return of income
declaring income derived from the contract receipt received from the
assessee. In course of regular assessment proceedings, assessments were
framed in respect to certain sub-contractors wherein income was estimated
in assessment years 2007-08 @10% of contract receipts and in assessment
year 2008-09 @8% of contract receipts. The CIT{A) in first appea! of sub-—-
contractors had held in assessment year 2007-08 net income @8%. The
LT.AT. in the case of sub-contractor Manish Tumpalliwar in L[T.A.
No.333/Nag/2012 vide order dated 05/02/2016 concluded that sub-
contractor is liable to be assessed @5% of the receipts. Similarly in respect

of all the sub-contractors, income is assessed from the payments received
from assessee group. The income having been assessed on receipts being
payment made by assessee group as sub-contract charges by ITAT, Nagpur
Bench, Nagpur, there is no case for holding that sub-contract expenses
claimed by assessee are bogus. Not even this, the Assessing Officer in
response to the assessment made ufs 153C for the sub-contractor has
determined income accepting the receipts shown by them being payment
made by assessee group to such sub-contractor. Once the Assessing Officer
has accepted the receipts in the hands of sub-contractors and having
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determined income in the hands of sub-contractors ought not to have
roncluded that the payment made by assessee in respect to sub-contract is
bogus. In this regard our attention was drawn towards the assessment
order framed u/s 153C read with section 143(3) in the case of sub-
contractor. It was further submitted that the Assessing Officer has given a
categorical finding that the sum of Rs.182.52 crores found nofed in the
diaries on the receipt side is the amount which represents the withdrawals
made by the assessee group from their bank as well as by the sub-
contractor from their bank. The sub-contractors have categorically stated in
their affidavit during the assessment proceedings that they used to keep the
money with assessee’s father for safe custody and for expenses to be
incurred. Once the amount as shown receipt in the diary has come out of
the contract receipt as well as sub-contract receipt on which the tax has
already been paid, these receipts cannot be regarded to be unaccounted and
no addition thereon can be made. In response to the notice issued ufs
153A, the assessee has made the additional disclosure to the extent uﬁ RaZﬁ
crores. Not only this, there has been survey operation u/s 133& cor%cted-
against the assessee group on 17/02/2009 i.e. during the I::Io{:k\per In
the survey operation also there was ailegation that the assessee h'as mﬂat&d
the expenses especially contract expenses to earn unaccounted income.
The statement of sub-contractors were recorded during the course of the
survey. The assessee group has disciosed additional income due to certain
discrepancies at Rs.11,04,48,592/- for the assessment year 2006-07 to
2009-10. The group-wise additional income disclosed by the assessee were
as under:

S1r No |Assessea Concern Disclosure during
Survey( in crores)

1 Mitesh Gotulalji Bhangdiya {1.66
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2 Sanjay Rameshchandra Heda/ i.08
Mahendra Construction

3 M5 Mahendra Construction & M/s A
MG Bhangdiya IV

4 Kirti Kuntar Bhangdiva .66

3 M/s M G Bhanpdiva & Hitbhav 0.06
Engineers IV

6 M/s 5 5 Patil &Coand M/is M G 0.14
Bhangdiva

TOTAL 11.00

Thus, it was contended that the assessee has surrendered, during the block
period, a total sum of Rs.37 crores (11 crores+26 crores), which the
assessee has not set off against any expenditure. It was submitted that in
the case of the assessee for the assessment year 2006-07 to 2008-09, ITAT,
Nagpur Bench in LT.AN0.268, 269 and 285/Nag/2012 vide order dated
03/04/2013 has held that net income @12% would be reasonable income in
respect of the Government receipt in the hands of the assessee. In this
regard our attention was drawn towards the order of the Tribunal filed
before us. The Tribunal in the said decision has considered the order of the

CIT(A) which in turn at page No.10 of the appellate order has noticed the
action undertaken at the premises of the assessee ufs 132 of the Act on
18/07/2011. Thus, it was contended that the order passed by the Tribunal
holding net profit @12% has been accepted by the Revenue and has
achieved finality. In view of this, CIT{A) was not correct in law in directing
the Assessing Officer to estimate the income by applying a net profit rate
@16%. The assessment for the assessment yvear 2006-07 has been framed
subsequent to the search. The Assessing Officer has accepted the income

! as shown so also the receipt from the Government Department. The
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Assessing Officer accepted the income @12% of the receipt and such
assessment has achieved finality. The Assessing Officer ought to have
concluded that net profit should be determined @12% of the receipt for
subsequent year. In the assessment order of some of group concerns, net
profit has been accepted by the Assessing Officer @10% and 12% in
assessment framed u/s 153A of the Act. The CIT{A) estimated the net profit
@16% thereby upholding addition to the extent of 4% of the receipts.
Learned A.R. also placed reliance on provisions of section 44AD of Income
Tax Act which provides rate of net profit at 8% to be applied in respect to
civil construction. The statutory rate of presumptive income is in respect of
small contractors of turnover between Rs.40 lacs to 60 lacs in the impugned
assessment year. The turnover of assessee being larger, the net profit could
be assessed at lower than the presumptive rate. Reliance was placed by the
Learned counsel for the assessee towards the decision ITAT, Indore Bench
in the case of M/s. SK Jain in LT.A.No.21/Ind/2013 order dated
17/04/2013. It was submitted that the said case was of Irnga’uun
Contractor for Madhya Pradesh Government and there had -.Ell be&n.
search. In that case during the assessment year 2008-09, the hool@v&r‘a:
rejected. Labour expenses were held to be bogus and vouchers being in the'
nature of Kachcha voucher were also rejected. Turnover of business was
Rs.162.68 crores. The net profit was estimated @8%. The Tribunal finaily
held that net profit @6.25% was reasonable, The facts and circumstances of
that case were also similar to the case of the assessee therefore, the net
profit shown by the assessee @12% was fair and reasonable. Reliance was
also placed in the case of M/s. Chirag Infraprojects Pvt. Ltd. in which vide
order dated 20/12/2013, the net profit rate of 9% has been held to be
reasonable by the Settlement Commission in respect to Govt. receipts from
State Government. In the case of assessee, the entire receipts from the
State Government contract have been taken at Rs.579 crores therefore, the
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case of the assessee 15 comparable to this case. The net profit receipt
shown by the assessee @12% ought to have been accepted. 1t was further
submitted that in the case of the assessee group, the contract has been
taken at Rs.579 crores by applying net profit @16% by the CIT{A). Out of
the said contract receipt, certain deductions have been made towards
royalty, VAT and insurance premium, which according to Learned counse] for
the assessea should not form part of the gross receipt, Reliance was placed
in this regard on the decision of Hon'ble Supreme Court in the case of Brij
Bhushanlal Parduman Kumar 115 ITR 524 (SC). Attention was invited to the
assessment order for the assessment year 2008-09 wherein the net profit
was assessed after deducting the deduction on account of sales tax.
Similarly, in the case of Shri Sanjay Heda, one of the group concern, in
assessment year 2007-08 estimated the income on the net receipt after
deducting the sales tax and royalty. Such method of determining the receipt
on which net profit rate has been applied is also followed in assessment
years 2006-07 and 2007-08. Reliance was also placed in this regard on the
decision of Hon'ble Delhi High Court in the case of Piyarelal Harsingh vs. CIT
252 ITR 739 (Del). If the VAT, rovalty and insurance premium are included,
the net receipt of the group for the block period weuld be R5.529.15 crores.

Learned counse! for the assessee even contended that the assessee should
be allowed the statutory allowance of the depreciation out of the profit
estimated and confirmed by CIT{A). Statutory allowance has to be allowed
in view of the provisions of section 32 of the Act. Tt was further submitted
that in order ta honour the declaration made ufs 132(4), the entire group of
assessee has surrendered Rs.26 crore and offered additional income in the
return over and above 12% net profit income from business receipts. Thus,
it was contended that income offered by the assessee being fair and
reasonable, should be directed to be accepted.
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12. We have heard the rival submissions, carefuily considered the same
along with the orders of the tax authorities below., We noted that the fadts
and the issue involved in all the years under appeal in the case of the
assessee are similar and identical. The CIT(A) has passed a consclidated
order. The undisputed facts in the case of the assessee and the group
concern are that a search and seizure action u/s 132 of the Act was carried
out in the Bhangdiya Group of cases on 19/07/2011. Simultaneously, the
business and residential premises of the assessee were also searched,
During the course of search conducted, incriminating papers and documents
were found and seized. Shri Mitesh Gotumal Bhangdiya is the key person of
the group. Shri Mitesh Bhangdiya has two sons namely Shri Kirtikumar M.
Bhangdiva and Shri Srikant M. Bhangdiva and one daughter Neha. The
business of the Bhangdiya group is being looked after by Shri Mitesh
Bhangdiya and his two sons. The other key persons associated with the
group are Shri Sanjay Rameshchandra Hedé, hushand of Mitesh Bhangdiya's
sister, Smt. Pradnya, resident of Amravati and Smt. Manisha O. Maniyar,
widowed sister of Shri Mitesh Bhangdiya who lives with Bhangdiyg fan‘%: .

e
e e

12.1 The main business concerns of the group (including those chdatmvEred

as a result of the search action) are as follows -

: 9 M/s M.G. Bhangdiya (AERPB2503E), (Prop. MGB); converted
into & company M/s M.K.5. Constro-venture Pvt. (AAHCMO383T)
Ltd. from 01.04.2011.

2 M/s Mahendra Construction, Prop. Shri Sanjay Heda (MC)
{(AADPH7109])

3. M/s Mahendra Constructien 85 M.G. Bhangdiya {JV)
(AANFM56588)

4. M/s Kirtikumar M. Bhangdiya (Prop. KMB); converted into a
company M/s M.K.5. Acme Buildcon Pvt. Ltd. (AAHCMO382K)
from 01.04.2011. (AGYPB1659G)
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5. M/s K.M. Bhangdiya & Mahendra Construction (V)
(AAKFK1820C)

M/s Shrikant M. Bhangdiya (Prop. SMB)(ATCPB1337])

Mitcon Infraproject Pvt. Ltd. (MIPL) (AAGCM1868H)

Lokshahi Publications Pvt. Ltd. {LPPL)Y{AABCL6673L)

; MITZ Infraproject Pvt. Ltd. {AAGCM3047A)

0. Sakshi Gruh Nirman Pvt, Ltd. {SGNPL)(AAGCS7974G)

1.  Balaji Stone Crusher & Infraventure Pvt. Lid.(AADCB5273C)

— 00 N D

12.2 The group has also entered into joint ventures with various other civil
contractors of the city to secure some civil contracts. A few of them are
listed below:

1.  M{s M.G. Bhangdiya & Hitbhav Engg (JV) {(AAOFM4745L)

2.  M{s M.G. Bhangdiya & S. 5. Patil & Co. (JV)(ABIFS3645L)

3 M/s Darshan Construction (JV) (AAHFDO&54N)

4. M/s M R Dhoble 8s K M Bhangdiya (JV}{AAPFMD622B)
12.3 The nature of the business of the Bhangdiya group primarily is
executing civil contracts. The group works mainly for Government
departments like M/s Vidarbha Irrigation Development Corporation and has
been engaged in executing various contracts pertaining to the frrigation
projects in the state of Maharashtra. During the course of  search
operations incriminating documents were found and seized from the
residential premises of Shri Mitesh Bhangdiva. Item no. 1 to 65 of Annexure-
B seized from his residence are the diaries containing ledgers, daily cash
books and bank bocks maintained by the Bhangdiya group. 36 Cash books
contained entries for the period from 26/07/2006 to 18/07/2011 and 27
diaries relate to the financial year 2006-07 to 2010-11 whereas the
remaining two diaries were maintained for house hold and miscellangous
expenses. A statement of Shri Mitesh Bhangdiya was recorded on oath on
20.07.2011. In his sworn statement recorded during the course of search
action, Shri Mitesh Bhangdiva was confronted with the entries borne out
from the seized diaries marked as B-1 to B-65 and to explain the contents of
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these diaries, Shri Mitesh Bhangdiva in his statement recorded has submitted
that the entries in the diaries and the ledger pertain to the business receipts
and business expenditure. The Assessing Officer in the assessment order has
recorded a finding that as per the item no. 1 to 65 of annexure-B, it is
apparent that the amounts withdrawn from the bank accounts of the sub-
contractors were credited to the daily cash balance of Bhangdiya group
which was confirmed by Shri Mitesh G. Bhangdiva in his statement dated
14/09/2011. The Assessing Officer has reproduced the statement of Shri
Mitesh Bhangdiva recorded on 14/09/2011 in para & of the assessment
order. The Assessing Officer in the assessment order has also recorded a
finding that the seized documents being B-1 to B-65 contain entries of all
expenses incurred by the Bhangdiya group in cash from F.Y. 2006-07
onwards and expenses incurred through the bank accounts from F.Y. 2009-
10 enwards. Thus, the Assessing Officer found that the actual expenses
incurred do not match with those shown to have been incurred in the hooks.
The Assessing Officer thus concluded that the books of account of Shri M.G,
Bhangdiya maintained for income-tax purpese do not reflect the:- true
the entries in the diaries and took the view that on receipt side ¥rious.
receipts including the withdrawal from the bank of the assessee group
concerns were recorded and on payment side enftries of expenses like
interest payment, repayment of loan, deposit into bank account, household
expenses, personal expenses, payment to various persons in cash and
investment in properties are found recorded. It was also noted by the
Assessing Officer that some of the entries made in the seized diaries were
found reflected in the books of account maintained by the Bhangdiva Group.
Statement of Mitesh Bhangdiva was recorded on 20/07/2011. During the
course of search, Mitesh Bhangdiya was confronted with the entries borne

out from the seized diaries marked B-1 to B-65. In reply to question No. 30
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of his statement, Mitesh Bhangdiya submitted that the entries in the diaries
and ledgers pertain to the business receipts and business expenditure but at
present it is very difficult for him to state whether the entries recorded in the
seized diaries and accounted in the regular books of account and same can
be explained only after verification of the entries of the diaries with rhe
regular books of account maintained by the Bhangdiya Group. Shri Mitesh
Bhangdiya, reply to guestion No. 38, we noted voluntarily offered additional
unaccounted income of Rs.26 crores for the block period including the
current financial year over and above the regular income declared in the

return filed for the assessment year failing within the block peried. The

income sa declared are summarized as under:

Farticular

AY
D647

AY 200708

BHANGDTYA GROLIE

Ay H008-09

AY 200%-10

AY 20t0-11

AY 2011-12

AY 2012-13

Grand Tokal
(Rs)

Mg BLG, Bhangdya

Contract Tneome a3
pee original reben

22,00,54)

28,896,131

18,61,863

56,130,712

£42,18,322

114.B2,707

1363,90,275

Additigral Inoome
fdevlarad during
Sy

23,37.361

13,894,002

L0401

1,500,336

54,46, 018

sdditipnal Ingome
Ciffered Cunng
Search

5,00,850

27.18,952

576, 01,678

£55,17,293

0,27 F13

Contract Income
Detlarad

45,497,901

43,00,000

45,865,175

85, 0,000

120,060,000

971,000,000

2314,64,078

Pk3 st
Wenre P Ltd

Lonkract Income as
pee arlgnal rensen

Additicanal Incame
declared during
Survey

Addrtional Ingame
Cffared During
Sageih

182,75,373

182, 75,373

gntract Tncome
Crclared

[ LG4, 7,627

164,74,627

347 50,001

M5, Mahendra
Conslricticn
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# Contract Income

Cantract Inpome as
per orfginal return

Additgnal legome
Heclared during

_sumvel
Addiponat Icome
CHfrerad During
Eearch

35,77,656

40,41, 896

5,00498

125, 16,051

49,17,07%

372003

26.43,924

20,50566
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T5.58079

7626315

7,53,4ER

714,112

11,513,224

133,954

f,85.110

128,61,926

101,773,685

26,41,512

Contract Incpme
Declared

104,560,000

212,00,000

52,00,000

000,000

2000, 0

178,040,000

34,100,000

366,20,174

107, 86,308

347,583,518

822,00,000

Fls. Mapenars
Lonst. & M, G

nst.
h a Jv

Contract Ineame as
per oelginal egburm

157,47, 7124

Jil 92,743

15,14,147

358,75, 520

74,777,336

Additicnal Incgme
declared duning
Survay

15719964

193,548,115

452,568,133

1617,07,302

G43,02.114

Addsticral Incame
Offered Curing
Seacch

257,16,820

Contract Income
Dwxclared

314,67, 720

534,90, 653

1465,00,000

1903, 24,580

172, 22,604

019,64, 164

543.,00,000

247 010,010

J0E0, 58,578

M;s. K. M. Bhanogdiva

Lantract Income a5
per griginad return

10,1%,705

32,860,795

27,320,401

108,306

1,665,600

32,989,234

196,00,111

Addikonal Ingoamme

1, SUNvEy

14,132,394

25,77.355

13,908,358

250,652

65,594,712

&, 20850

10,790,239

41041

54,533,330

itranal [neade
ffered {uring
arch
g

Becared

M3 |

54, 00,000

57,00, 000

57,080, 00

120,000,000

33,00, 766

66, 00,00

139,365,225

391,31,044

K5 A
Lid

Bil

Conract Income as
pec ariginal rurn

34,70,653

34,770,653

Additional income
declared during

“tdditiona] Income
LAfered [wring
Seareh

Contract Income
Declarsd

10,29,47

16,297

51,040,003

51, 00,200
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M. G Banodiva
and Hitbhkaw Ervgn 1Y

Consract Income as
per original reburn : 16,44, 787 LHL1E? 463,997 | 4,68,59¢ 38,37,905

Bdditional [ncome
declared during
Sairvey

adefitional [noome
Offered During
Search

563,583 30,394 - 5 5,931,927

2,49 360 . 1,31,00% 3,847

Crantrack [neomme
beciared ' = 32,48,310 500,000 | 4,563,597 £, 0, 00 48,12.307

M5 M G Bhangdiya
and 55 PATIL IV

Contrack Incrne a5
per ordging return - 4,865,923 4,77 544 - = - A3 57

Addiponal Income
declared during _ 5.01,929 §,25,5% 3 i 14,400,515

Survey

Additkanal incore
{Hfared Durmg
Cearah

- 40,000 40,000

Contract Income
[reclared z 10,67 852 13,165,130 4], K0 - - 24, 23,982

M/ ¥ ¥ Bhargdea
Iy

Cantract Income as
per coigenal retum 0,14,551 0,32 4561 - 14, 47012

Additiveal Incame
declared during
Survey

Add ficnal Incarme
Offered During
Search

5,585,449 11,672,538 - 17,52 084

Carikract o
Derclared 11,490,000 21,000,004 - 32,000,000

Mitcan Infra Project P
Lid

Contract [ncome as
per ariginaf return 60,39,030 43,968,429 53,320,051 157,57.450

Additiana? frcome
dedarad during
Survey

Agditiona! lecome
Oifiered Durng
Search

B2.61,000 111,01,571 2,19,540 182,82 5211

L Tonkract Irecoeme

Declared 123,100,000 55,004,000 62,10,000 340, 40,0003
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Mitezh Bhangdiva 24,79, 412 74,19,442

Kirtlkumnar Bhanodiya | ' 30,00,000 341,00, 0

shrikant Bhangdiya 3o, 00,500 35,00, 0

Keshar Singh Rotele 0,42,553 | 12,03,097  H0,93,260 ! - 103,3R,414

n r Al
Entities

Cantract Income a5
par orfginal rekurn o8, 06,001 5,086,656 414 B, 202 B15,34.018 ) 1107, 15,554 50,45 470 276,24, 565 3090,4%,752

Agkd|oenat fncome '
DRl 7851601 | 25155333 | 61,2808 | 51313500 | - . 3 1104.48,592
Surwesy
Aaditionat Income
Crfferad Durng
Search

26,80,443 51,7%,543 20,07,203 372.97,297 | 102343063 ERE,14,524 216,65435 | 2356 81698

Lontract [ncome
Declared 174,2E,950 652 35,572 705,21,473 1652, 40,000 | 2E2%,673,5997 1643, 0G0 404,890,000 451,745,992

hddititicsnal Income
In cases of Indhividual - - 13,42,553 12030975 E0,93, 200 - 139,749,442 243,18 352

12.4 From the statement of Shri Mitesh Bhangdiya, It is apparent that the
diary found and seized belongs to the assessee group and the,l,'agﬁ}éﬁée :
group did not disown these diaries even though in the subsequent itbterfﬁst
recorded on 27/07/2013 Shri Mitesh Bhangdiya stated that these diarigs

were primarily maintained by his father Gotumai Bhangdiya.' The Assessing

Officer, we noted, has also observed that these seized diaries alsg contain
the payment made in cash for probable extraneous gratification to varicus
persons including politicians, government officersfofficials which are
recorded along with their names, dates of payment and amount paid. We
noted that the Assessing Officer has not examined these persons for
bringing the corroborative evidence on record in support of his finding that
the cash has been paid by the assessee group for probable extraneous
gratification. We noted that the Assessing Officer made an exercise to
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match the entries of the tax payment and receipt with the entries in the
regular books of account of Bhangdiya Group. The Assessing Officer came
to the conclusion that the receipts are predominantly withdrawals from the
bank account by way of creating bogus sub-contract expenditure. The
Assessing Officer found that the assessee group hasdeducted a sum of
Rs.361 crores towards the sub-contract payment against the gross receipts
aggregating to Rs.579 crores. . It was found by him after verifying from 21
contractors that a sum of Rs.54.40 crore is attributable to the amount
deposited in the bank account of the sub-contractor by account payee
cheques by various concerns of Bhangdiya Group, which was stbsequently
withdrawn in cash and is reflected on the receipt side of the seized diaries.
The total amount so reflected in the diaries on the receipt side was
computed at Rs.182.52 crore. The Assessing Officer added the said
unaccounted amount of Rs.182.50 crore in the income of the assessee group
concern. A sum of Rs.54.40 crore was added in proportion to the amount of
cheque credited by respective group concern in the hands of the respective
group concerns. For the balance amount of Rs.128.12 crere, the Assessing
Officer added the same in proportion to the contract receipt shown by the
group concern in the respective assessment years to the total turnover of
the group concern in that year. Now the question before us arises whether
the said sum of Rs.182.52 crores, found recorded in the diaries found during
the course of search as receipt being withdrawal from the bank account of
the group concern as well as from the bank account of the sub-contractor
can be regarded to be the unaccounted income of the assessee. At the
micro level, if we look into the nature of the receipt, it is not denied by the
Revenue that the receipt has come from the bank account of the assessee
group concern and part of the receipt and has come out of the cash
withdrawn by the sub-contractor to whom the assessee group Concern had
made the payment. The assessment has been made by the Assessing
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Officer ufs 153A in the case of the assessee as well as assessee’s group
concern. Proceedings have also been initiated by the Assessing Officer in
the case of the sub-contractor u/s 153C of the Act. The sub-contractor has
submitted the return in response to the notice u/s 153C. The sub-contractor
has shown the income from the contract receipt being amount paid to them
by assessee group.  The said income has duly been accepted by the
Assessing Officer on substantive basis in the hands of the sub-contractor.
The Assessing Officer thus has duly accepted while framing the assessmenrnt
of the sub-contractor that the payment received by the sub-contractor from
the assessee as well as the assessee group concern were not bogus but
were the payment received by performing the gbligation for a consideration
entrusted on them under the sub-contract. This denotes that the
relaticnship of the assessee as well as assessee group concern with the sub-
contractor, as genuine, has duly been accepted by the Assessing Officer,
Once the sub-contractor has been assessed and their income has duly been
accepted by the Revenue, in our view, the Revenue, on the basis of the
same facts in the case of the assessee, cannot take the view- that the
payment made to the sub-contractor were bogus. Further it is nﬂfth&kase L
of the Revenue that the Revenue has disallowed the payment made %—Ishe
sub-contractor. It is a case where the Revenue has added the ;mpugned
receipt from the sub-contractor entered into the diaries found and seized
during the course of the search. From the analysis of these diaries, the
Assessing Officer has categorically given the finding that the diaries consist
of the receipt being the withdrawal made by the sub-contractor as well as
the withdrawal made by the assessee from the bank account of the group.
The diary also consists of the payment , some of which relate to the site
expenses, expenses recorded in the books of account, investment in the
immovable property, personal expenses, expenses for the jewellery as well

as money transferred and the amount paid to various persons. It is not the
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case of the Revenue that the assessee has debited the amount paid to
various persens into his reqular books of account and claimed the deduction
so that these expenses can be disallowed by applying the explanation to
section 37 of the Act. In fact the assessee has not claimed deduction of
these expenses, The Assessing Officer added the receipt being amount
withdrawn by the contractor as income of the assessee. The receipt in fact
is coming out of the sub contract receipt of the sub-contractor as well as
assessee and group concerns, which has already been assessed to income
tax by the Assessing Officer. The source of the receipt therefore, is
apparent. Where the nature and source of the receipt stands explained, it
cannot be added to the income of the assessee. On this basis itself, in our
view, no addition in view of the cash withdrawn from the bank account of
the group concern and the sub-contractor which are duly disclosed to the
department, can be added in the income of the assessee.

12,5 This is not the case of Revenue that these cash withdrawals are from
the bank account which have not been disclosed to the Revenue or in whrch
the assessee has deposited the cash outside the books of account. So for
the source of the receipt is concerned, it is not denied that the business of
the assessee is executing the Government contract and all the receipts in the
bank account of the assessee is generated only through the contract receipt
from the contract taken from the State Government. No cogent material or
evidence was brought to our knowledge which may prove that the State
Government has made the payment to the assessee outside the books of
account. On this basis itself, we confirm the order of CIT(A) that the
addition cannot be sustained on the basis of cash receipt found recorded out
of the cash withdrawal by the assessee or the contractor from their bank
account.  We also noted that the Assessing Officer has not only analyzed
the receipt side of the diaries but has also analyzed the payment side of the
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diaries and found from the payment side that 2 sum of Rs.24.05 crore has
been invested in the immovable property outside the books of account and
similariy, a sum of Rs.8.47 crore has been utilized as expenses outside the
books of account. As regards to observation of outgoings observed by the
Assessing Officer in respect of seized document, it is noted that the
Assessing Officer has mainly drawn adverse inference without there being
any material evidence on record for such conclusion. Even before us, no
corroborative evidence were referred to and brought on record. Thus, the
outgoing/investment to the extent of Rs.32.52 crore can be regarded to
have been incurred by the assessee outside the books of account but the
same are spent out of money withdrawn from bank, the source thereof
cannot be regarded to be unexplained. We noted that in this case the
assessee as well as assessee group concern, during the course of search,
sutrendered & sum of Rs.26 crore ana accordingly, filed the return in
response to the notice ufs 153A. At the rﬁost the Assessing Officer could
have made the addition in respect of the unaccounted investment provided
they are not covered by the amount surrendered by the assessee q‘di:in'g the
block period. In fact, in our view, the source of the said expenditure'%pwn
in the diary is also coming out of the cash withdrawal from the b'ank§ 5fthe
group concern as weil as of sub-contractor which has already been disciosed
to the Revenue and the receipt thereof has already been assessed to income
tax.

12.6 We noted that the business income assessed by the Assessing Officer
in percentage of the gross receipt in the hands of the various group concern
varies from 9.34% o 129.92% as is apparent from the following chart:

Farticular AY 2006- [AY 2007- [AY 2008-  |AY 2009- |AY 2010- |AY 2011-  |AY 2012-
a7 o8 09 10 11 12 13

Mfs M.5. Bhanagdiva 11.79% 41.27% 35.60% 15.60% |27 46% [49.50%

M¥S Constro Venture P 9. 34%

Ltd ]
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M5, Mahendra L. 78%, 43.13% 25,4490 11.04% [21.70% |33.05% 27 73%
Construckicon
M{s. Mahendra Const. & 49 5304 73.44%, 17. 69% [41.81% |16.03%

M. G. Bhangdiya J¥

Mfs.K.M.Bhangdiva |11.57% 23.39% 26.76% 26.26% [15.22% |13.94%

MKS Acme Build P Ltd 10.28%
M/S.M (G Bhangdlya and £6.53%  |11.98% |27 .83% [0.00%

Hitbhav Engg J¥

M/s M G Bhanodiva and 54.82%  [129.92% |13.18%

SE PATIL W

W/S K M Bhangdiya 1V 25.28% |39.52%

Miteon Infra Project P Ltd 10.07%% {10.00% 10.00%
Consalidated 12.36%  [47.01% |74 .36% |18.52% [34.25% |49.97%  |14.59%

In the case of the assessee group the assessment ufs 153A have been
framed for assessment year 2006-07 to assessment year 2011-12 while
assessment for the assessment year 2012-13 ufs 143(3} of the Act. The
nature of the activity being execution of government contract was the same
during all the assessment years. In assessment year 2006-07, the pature of
the work executed for Vidarbha Irrigation Development Corporation remains
the same as in the case of the assessee for subsequent assessment years.
The sub-contractors, who have executed the work, are also similar in various
assessment years, The Assessing Officer, we noted, in the case of the
assessee group for the assessment year 2006-07, has accepied the income
as shown by the assessee group in the return about 12% of the gross
receipts. The Assessing Officer, as is apparent from the aforesaid chart, has
assessed the income on different footing in the subsequent assessment
years under the similar circumstances. There had been search in the case of
the assessee. The nature of the business of the assessee remains the same.
No other business activity or the business were found from where the
income is derived or generated. In varlous noting in the seized documents
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i.e. diaries are part of the gross receipt of the contract receipt of the group
entity, is not disputed. The Assessing Officer, while making the addition,
observed that the amount withdrawn from the diary is utilized for
unaccounted payments which are not allowable like gratification paid to
politician and Government officials. However, the Assessing Officer does not
refer to any corroborative evidence on record to hold that the assessee has
made payment as illegal gratification. He has taken a view by observing
that payment made in cash is probable extraneous gratification. During the
course of search, statemept of Shri Mitesh Bhangdiya was recorded on
20/07/2011 and he in answer to question No. 30 explained that the seized
documents are details of cash flow. During the assessment proceedings Shri
Mitesh Bhangdiva has explained that the diaries are noting for the
movement of the cash in reply to question No. 23, in the statement recorded
on 27/07/2013. It was also explained _by him in the course of the
assessment proceedings that the sub-contractors on the witharawal of the

2% money gave to his father for safe custody, the amount which are found to

be noted in the seized documents. In the statement recorded, the assessee
has clearly explained that the notings made in the seized documents has
nothing to do with the political leaders as much as political leaders have na
business transactions with Bhangdiya group. Even we noted that the
Assessing Officer has not brought out on record any specific evidence to
show that payment s made to any politician or the Government
officerfofficial to whom the gratification payment have been given by the
assessee group. We noted that the Assessing Officer out of the sum of
Rs.182.52 crores, added Rs.54.40 crores on the basis of deposition of the
sub-contracter for which when the assessee has asked for the cross
examination, the cross examination was not allowed to the assessee, which
is contrary to the principles of natural justice. Hon'ble Supreme Court in the
case of Andman Timber Industries vs. Commissioner of Central Excise,
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Kolkata (Civil Appeal No. 4228 of 2006}, under the similar circumstances,

when the adjudicating authority did not allow the cross examination of the
witnesses, held as under:

"According to us, not alfowing the assessee o cross
examine the witness by the Adiudicating Authority though the
statements of those witness were made the basis of the
impugned order is a serious flaw which makes the order nuflity
inasmuch as it amounted to violation of principles of natural
Justice because of which the assessee was adversely affected.

In view of the above we are of the gpinion that if the
testimony of these two wilness /s discredited, there was no
material with the Department on the basis of which it could
Justify its action, as the statement of the aforesaid two witness
was the only basis of issuing the Show Cause Nolice.

We, thus, set aside the impugned order as passed by the
Tribunal and affow this appeal”

Following the said decision of Hon'ble Supreme Court, the statement of the

sub-contractor, in our view, cannot be relied on. Even otherwise also, we

- noted that no corroborative evidence being brought an record to prave that
“" the receipts, which has been added by the Assessing Officer in the income. of

the assessee is the undisclosed income of the assessee. In fact the recéipts :
for which the addition has been made by the Assessing Officer represents i
the part of the gross receipts of the assessee and assessee group concern
and the sub-contractor, which has duly been taxed to income tax. As
pointed by us earlier, due to this addition, there has been huge variance in
the income assessed as percentage with the receipts by the Assessing
Officer. The CIT(A) therefore, was correct in rejecting the basis of making
the addition by the Assessing Officer. In the facts of the present case, it is
seen that regular assessment came to be made as net profit percentage of
receipts and which were also upheld in appellate proceedings and have
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achieved finality. The returns ufs 153A have also been filed as percentage
of receipts in this group entities. It will only appropriate to determine the
income as percentage of receipts as the same are available on record which

are accepted by the assessee and the Revenue authorities without dispute,

12.7 We may mention that in the case of the assessee group, survey action
was conducted on 17/02/2009 wherein under the similar situation, the
payment to sub-contractor was disputed and doubted by the Assessing
Officer. The survey action relates to the assessment year 2006-07 to 2008-
09, which are part of the block period for the search action conducted on
19/07/2011. The Assessing Officer while making the assessment applied a
net profit ©14% but when the matter reached to the Tribunal, the Tribunal
Nagpur Bench in 1.T.A.Nos. 268, 269 and 285/Nag/2012 vide order dated
03/04/2013, after considering the impounded material, directed the
Assessing Officer to adopt the net profit @12% as against the net profit
adopted by the Assessing Officer @14%. There are also the similar type of
defects found as have been found in the course of search. We noted the
CIT{A) has in the impugned assessment years made in consequence of
search, directed the Assessing Officer to estimate the profit @16% and not
@12%. Even though the CIT(A) was fully aware of that during the
assessment year 2006-07 to 2009-10C, the assessee group has surrendered
additional income at Rs.11 crore and the Tribunal has directed the Assessing
Officer to estimate the net profit @12%. The Tribunal in that order under

para 4 observed as under:

“f,  Brief facts of the case are that a survey u/s. 1334 of the
Income Tax Act, 1961 was carried out in the business premises
of the assesses and his associates on 17.02.2009. During the
course of survey operations it was found that most of the bills,
vouchers and other evidence in support of the entries in the
books of account fike labour charges, material purchases,
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'machine hire charges, site expenses, sub contract expenses, oll
and lubricants, repairs and maintenance etc. pertaining to this
A.Y. were not available, Statement of Sri Mitesh Bhangadiya was
recorded under Section 1334 and u/s. 131 of the Act on behalf
of the assesse. In the statement dt.24.02.2009 and 13.03.2009,
in response to various questions refating to the genuineness of
the payments to third party sub contractors and in respect to
other deficiencies, the assessee admitted additional income in
group cases of Rs. 11 crore and proportionately were affocated
between all the assessment years relating to these four
assessee, For the year under consideration i.e. for assessment
vear 2006-07 in case of 5ri Mithesh Bhangadiya, the adiditional
income was offered at Rs.23,97.361/- besides (the income
shown originally at Rs.23,63,910/-. Due tax was paid before
the issuance of notice under Section 148 as admitted by the AQ
in para 2 of his order. The important contents of submission
recorded on 24-02-2009 and 13-3-2009 of 5if Mithesh
Bhangadiva are incorporated in the order of the AO. In query of
guestion No. 11, it was answered that during the course of
survey, it was noticed that there are certain discrepancies and
omissions and to cover up all such discrepancies we have made
out mind to offer additional income over and above the regular
income, We are under the process to determine such additional
income to avoid litigation and, to buy peace of mind. Thereafter
in response to question Nos. 18 & 19 of the statement recorded
on 13-3-2009, it was answered that the sub contractors were
awarded the sub contract work by our firms as per contract
notes and the nature of sub contractors has been that labour
charges and machine hire charges.  The sub contractors by and
large ffiterate and therefore, their books of accounts found to be
incomplete, without maintenance of any bills and vouchers. The
expenses incurred by our firm has been on the basis of the so
calted vouchers raised by them and therefore, there appears
the discrepancies in the expenses claimed. It was further
stated that the assessee has admitted in his previous statement
recorded during the course of survey that there are certain
discrepancies and anomalies in the sub contract expenses i
their books of accounts, non availability of bills and vouchers for
the past three assessment years. Accordingly, it was submitted
that there were certain discrapancies and anomalies in the sub
contract accounts, in books of accounts for asseéssment years
2006-07 to 2009-10. The assessee declared the additional
income of Rs, 11 crore in their firm and the five sister Concerns
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mn the assessment year 2006-07 to 20089-10. The working of the
additional income of Rs. 11 crores will be done accordingly and
the same wilf be shown. These part of the statements have been
incorporated in the order of the AQ as state above. Thereafter
the AQ started scrutiny of the case. The AO noted that the
assessee fias shown various expenses under the head labour &
wages, machine hire charges, site expenses and subr contract
expenses etc. on very higher side, which are not supported by
valtd vouchers. Nefther any further evidence was fifed. It was
also observed by the AQ that since fhere are various
deficiencies in accounts of sub contracts and Hhe assessee
has offered a sum of Rs. 23,87, 361/- on account of discrépancies
in respect o sub  contract, therefore, he proceeded to
make further addition on account of various deficiencies i.e.
in absence of bills and vouchers, excess claim towards
machinery fifre charges, verification of applicabifity of provision
of Section 199C and denial of alleged sub contractors reqarding
the sub contract given Dy the assessee. Al these discrepancies
are noted by the AC in his order. Thereafter in para 7, the AQ
has observed that after having rejected the books of accotint of
the assessee under Section 145(3) of the Act the profit of the
assessee has to be estimated reasonably. The AQ also observed

L that the assessee has declared net profit ratic of 6% and 7% of
AR the tolal turnover in assessment years 2006-07 & 2007-08.

Vs N\ After offering  additional  income of Rs.23,97,360/- for
w8 assessment year 2006-07, the results in revised net profit comes

lo 12.87% of the contract receipts. However, this net profit was
G e found by the AQ on lower side. The AQ noted that in one of the
group case pamely, M/s. Mahendra Construction & MG,
Bhangadia (JV) , who had declared additional income of Rs,
1,57,47, 760/~ in the Assessment Year 2007-08, which gives a
net profit ratio of 13.84% of the net contract receipts. In view of
these facts the AO adopted 14% net profit. Thereafter the AC
complefed the assessment  and made addition of Rs
30,12, 722/~ against additional income shown by the asscssce
at Rs. 23,97.360/, which resufted Ffurther addition of
Rs.0,15362/-~."

and ultimately under para 7 as reproduced hereunder, estimated net profit
@12%:

7. After considering the submission and perusing the material
ot record, we find that the assessee deserves to succeed in his
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appeal in part. We neted for the year under consideration i.e. for
assessment year Z2006-07, the assessees NP rate comes o
12.87%, for assessment year 2007-08, the assesseels NP rate
comeas to 10.53%, respectively. We afso noted that if the MNP rate
of all the concemns are faken into consideration, then it is seen
that all the assesses have shown goveroment recefpt at
Rs.258, 55 37 850/- and income on these contracts have been
shown by these assessee at Rs.6,49, 5/, 111/- which gives a NP
rate of 6.38%. The assessee has offered additional income
declared during the survey at Rs. 11, 03,85,877/~, which gives a
NP rate of 4.27% and the total NP rate in all these concerns
comes to 10.65%. Of course, the additional income of Rs. 11
crore or odd was segregated proportionately on the basis of
contract receipts in the hands of each concern. In case of M/s
Mahendra Construction & MG, Bhangadia (V) , the NP rate
comes to 13.84% i.e. for assessment year 2007-08 and this rate
has been adopted by the AQ and has applied the NP rate of 14%
in aff the years in case of all these assesses on whom a survey
was conducted, In view, this approach of the AQ was not correct
approach. In case of M.G. Bhangadiva, the NP rate of three
years come lo 9.87% , whereas in case of other assesses i.e.
Sanjay Heda, M/s Mahendra Construction & M.G. Bhangadiya
(V) , the NP rate comes to 9.50% and in case of M/s Mahendra
Construction & M.G. Bhangadiva (V) , the average NP rafe of
three years comes to 11.28% and in case of Mfs
KirttkumarBhangadiva, the NP rafe comes to 8.72% and in case
of M.G. Bhangadiva and M/s Mahendra Construction & M.G.
Bhangadiva (JV) , the NP rate comes to 6.12%. In case of M.G.
Bhangadiva and 5.5. Patif & M.G. Bhangadiva, the NP of three
years comes to 11.55%. As stated above, the average NP rate of
afl the assesses for afl the three years comes to 10.65%.
Therefore, i our view, a rational approach should have been
adopted by the AO or by the learned CIT (A). For one case i.e.
M/s Mahendra Construction & M.G. Bhangadia (JV), the NP rate
was 13.84% and if this rate s applied in all other cases, which in
our view, is not justified, However, there is also no dispute that
there were so many discrepancies in maintaining vouchers, biffs,
sub contracts accounts and other heads, which were not
verifiable, therefore, the assassee and his group came forward o
offer an additional income of Rs. 11 crore and the same has also
offered and due tax has been paid. Since as stated above, there
are certain discrepancies, we are of the view, that if NP rate of
12% is adopted instesd of 14%, that will meet the end of
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Justice. We made it clear that where NP rate shown by the

assessee /n any year is more than 12% then the more NP rate

shown by the assessee has to be taken as assessee has declared

himself and in other years where NF rate shown by the assessee

is fower than 12%, then 12% NP rate has to be laken. The AC

will recomputed the income accordingly. For the sake of

clarification, in case of assessee for assessment year 2006-07,

the NP rate comes to 12.87% after showing the additional

income, therefore, the income shown by the assessee has to be

accepted. However, for assessment years 2007-08 & 2008-08,

the NP rate shown by the assessee after additional incomeg

comes to 10.69% and 10.53%. The AO will adopt the rate of

12% and will compute the income accordingly. "
12.8 We noted that the CIT(A)} even though followed the order of the
Tribunal in the case of the assessee for the assessment year 2006-07 fo
2009-10 but directed the Assessing Officer to estimate the net profit during
the block period @16% and for that he has given the reasons that there is
material difference in the years under appeal i.e. search action has also
resulted into detection of the unaccounted assets to the tune of Rszﬁ orores
and unaccounted jewellery of Rs.2.37 crores which has not-'jbéen%clas;éd
by the assessee group in their respective returns filed nor the ﬁ?w’ﬁé"bf&ﬁth
acquisition of such assets could be explained satisfactorily. We do tiet Agree
with such finding of CIT(A) as we noted that during the block period, the
assessee has surrendered Rs.11 crore during the course of survey for the
assessment year 2006-07 to 2008-09 and further during search a sum of
Rs.26 crore was surrendered. Thus, a sum of Rs.37 crore was available with
the assessee which assessee could have utilized for investment in the assets
as well as for the purchase of jewellery. The unaccounted assets as well as
unaccounted jewellery is only Rs.28.37 crore, which is much less and is duly
covered by the disclosure of Rs.37 crore during the block period made by
the assessee, Rs.11 crore during the survey and Rs.26 crore during the block

period. Even ctherwise also, the Assessing Officer, we noted, has gathered
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the information of unaccounted assets and unaccounted jewellery out of the
documents found during the course of search which shows the utilization of
the amount which the assessee has received by way of withdrawal from the
bank account of the group concern as well as from the bank account of the
sub-contractor which cannot be regarded to be undisclosed. We, therefore,
do not agree with the reasoning of the CIT(A) in adopting the net profit
@16% of the gross receipts. - In our opinion, no addition on account of
unaccounted assets to the extent of Rs.26 crores and unaccounted jewellery
of Re.2.37 crores could be made. We, therefore, after considering the facts
of the case, past history, relevant case laws and nature of the activities
carried on by the assessee, are of the view that the estimation of the income
by the CIT(A) is at a higher side and is not justified. Therefore, we set aside
the order of CIT(A) to the extent of directing the Assessing Officer to
estimate the net profit @16% of the gross receipts and direct the Assessing
Officer to estimate the net profit on the gross receipt @12% as has been
estimated and returned by the assessee group in their respective returns
filed in response to the notice issued ufs 153A and ufs 139 of the Income
Tax Act.

13. Now there remains ground No. 5 & & in assessee’s appeal fgg, the.
assessment year 2011-12 for our adjudication. '
14, We have heard the rival submissions, carefully considere'd_‘thé 5amé
along with the orders of the tax authorities below. We noted that the t:-nly
issue involved in these grounds is enhancement of income by the CIT(A) at
Rs.13,52,507/- We noted that the assessee has shown the contract receipt
during the impugned assessment year at Rs.6,55,52,372/-. The Assessing
Officer assessed the income at Rs.91,35,873/- from contract receipt while as
per the directions of the CIT(A} by applying a rate of 16% on the contract
receipt the income from the contracts came to Rs.1,04,88,380/-. Thus, the
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income assessed got enhanced by Rs.13,52,507/-. Since while disposing of
ground No. 1 to 4 of the assessee in the preceding paragraphs, we have

directed the Assessing Officer to estimate the net profit on the gross receipts

@12%, as has been estimated and returned by the assessee group in their

respective returns filed in response to notice issued u/s 15347139 therefore,

in view of our aforesaid finding, the enhancement made by the CIT(A), in

our opinion, will automatically get deleted. Therefore, these grounds taken

by the assessee have become infructuous and accordingly, we allow these

grounds of the assessee and delete the enhancement made by the CIT(A)

amounting to Rs.13,52,507/-.

15. The last ground in assessee’s appeal relates to the charging of interest
ufs 234A, 234B and 234C. Learned counsel for the assessee was fair
enough to concede that these grounds are consequential in nature. We,
therefore, direct the Assessing Officer that the interest chargeable u/s 234A,
234B and 234C be recomputed after giving effect to this order. Thus, this
ground is allowed for statistical purposes in all the appeals.

16. In the result, the appeals of the Revenue are dismissed whereas the
appeals of the assessee are partly allowed,

{Order pronounced in the open court on 30/06/2017

Sd/. Sd/.
{AMARJIT SINGH) ( P. K. BANSAL )
Judicial Member Vice President

Dated:30/06/2017
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